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MEMORANDUM

TO: David Bernhardt, Solicitor

FROM: Thomas P. Schlosser

DATE: March 23,2006

RE: Can the Yurok Interim Council's Failure to Satisfy 25 U.S.C.
§ 1300i-1(c)(4) be Cured?

This memorandum examines whether the Yurok Tribe or its current governing
body can now satisfy the requirements of section 2( c)( 4) of the Hoopa- Yurok Settlement
Act by curing the failure of the Interim Council of the Yurok Tribe to adopt a resolution
"waiving any claims such tribe may have against the United States arising out of the
provisions of this Act." Briefly, the answer is "no."

This memorandum reviews the Act, Interior Department rulings concerning the
Interim Council of the Yurok Tribe, the litigation initiated by the Interim Council and
pursued by the Yurok Tribe's governing body, and the effect ofresjudzcata and the
concept of bar.

1. The Hoopa-Yurok Settlement Act Waiver Requirement

The Hoopa-Yurok Settlement Act, Pub. L. 100-580, codifed as amended at 25
U.S.C. § 1300-i et seq., offered monetary awards in exchange for claim waivers by
individuals qualified for a Settlement Roll, the Hoopa Valley Tribe, and the Interim
Council of the Yurok Tribe. The tribal claim waiver provisions appear in sections 2 and
9 of the Act. The waiver provisions arose from concerns by the United States
Department of Justice that a taking of property protected by the Fifth Amendment could
be found by a court reviewing the Act. The statement of Rodney R. Parker, for the
Justice Department, expressed the understanding that waiver language in the Senate bill
as introduced already evidenced tribal consent but he requested "a provision requiring
express tribal consent (which) could provide a clearer acknowledgment by the tribal
government that no taking has occurred." S. Rep. 100-564 at 40 (1988). Accordingly,
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the final version of the bill expanded the claim waiver requirements of sections 2(a),
2(c)(4) and 9(d)(2) of the Act. The Senate Report explains that the authority for certain
transfers of funds and lands:

(S)hall not be effective unless the Interim Council of the Yurok
Tribe adopts a resolution waiving any claims it might have against
the United States under this Act and granting consent as provided
in section 9( d)(2). Section 9 of the bill provides for an Interim
Council to be elected by the General Council of the tribe.

S. Rep. 100-564 at 18 (1988).

2. Application of the Waiver Requirement

On December 7, 1988, the Interior Department published a notice that the Hoopa
Valley Tribe had adopted a valid resolution which met the requirements of section
2(a)(2)(A) of the Act. 53 Fed. Reg. 49361. i Pursuant to the Act, a roll of eligible Indians
was prepared and approximately 3,000 persons selected the option of membership in the
Yurok Tribe. Pursuant to section 6(c)(4), persons electing Yurok membership waived
their individual claims and also granted to members of the Interim Council a proxy
directing them to approve a proposed resolution waiving any claim the Yurok Tribe may
have against the United States arising out of the Act and granting necessary tribal
consent. Under section 9( c), the Secretary of the Interior prepared a voter list for adults
who elected the Yurok tribal membership option, convened a General Council meeting of
the eligible voters, and conducted an election of a five-member Interim CounciL.

On November 19, 1991, Acting Associate Solicitor, Division ofIndian Affairs,
Scott Keep wrote to congressional aide Jason Conger concerning individuals who
accepted the payments authorized to be made under section 6(c) of the Act ($5,000 or
$7,500 each). He held they were "legally bound by the terms of the Act to accept the
privileges and limitations associated with Yurok tribal membership," although certain
amounts had been withheld from the payments for attorney fees.

The BIA Sacramento Area Director requested an opinion on several issues that
arose at the organizational meeting of the Interim Council held on November 25-26,
1991. Duard R. Barnes, Assistant Solicitor, Branch of General Indian Legal Activities,
responded with a thorough opinion on February 3, 1992, which concluded:

(1 ) The Interim Council of the Yurok Tribe automatically dissolved two years
after November 25, 1991;

1 The approved resolution noted that "the waiver required by the Act does not prevent the

Hoopa Valley Tribe "from enforcing rights or obligations created by this Act," S. Rep. 100-564 at
17." Id.
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(2) The Settlement Act permits three separate Interim Council resolutions, if
necessary, to address claim waiver, contribution of escrow monies, and
recei pt of grants and contracts;

(3) Refusal to pass resolution waiving claims against the United States and/or
fiing a claim would prevent the Yurok Tribe from receiving the

apportionment of funds, the land transfers, and the land acquisition
authorities provided by various sections of the Settlement Act, but would
not preclude the Yurok Tribe from organizing a tribal government;

On March 11, 1992, the Yurok Interim Council fied Yurok Indzan Trzbe v. Unzted
States, No. 92-CV-173 (Fed. Cl.). The complaint asserted "claims for just compensation
under the Fifth Amendment to the Constitution of the United States for the taking of
compensable property and property rights of the Yurok Tribe by the United States under
the Hoopa-Yurok Settlement Act of 1988." Id., ii 1.

On April 13, 1992, Assistant Secretary-Indian Affairs Eddie F. Brown wrote to
the Chairman of the Hoopa Valley Tribe indicating that the Yurok Interim Council's
decision to fie the claims in Yurok Trzbe v. Unzted States "means that the same
consequences follow as if it fails to enact a resolution waiving claims against the United
States." Mr. Brown deferred responding to the Hoopa Valley Tribe's request for access
to the funds remaining in the Hoopa- Yurok Settlement Fund as a result of the fiing of
Yurok Trzbe v. Unzted States.

On November 23, 1993, Assistant Secretary-Indian Affairs Ada E. Deer wrote to
the Vice-Chairman of the Yurok Interim Council expressing willingness to accept the
decision of the Yurok Tribe to organize outside the authority offered by the Settlement
Act. Ms. Deer cautioned that the Yurok Interim Council would, on November 25, 1992,
lose the legal powers vested in it by the Settlement Act. She said, "the authority vested in
the Interim Council by section 2(c)(4) of the Act to waive claims against the United
States will expire on November 25, 1993." Ms. Deer pointed out that "(a)ny subsequent
waiver of claims by the Tribe will be legally insuffcient.,,2

On April 4, 1994, Assistant Secretary-Indian Affairs Ada E. Deer wrote to the
Chair of the Interim Tribal Council of the Yurok Tribe determining that Resolution
No. 93-61, approved November 24, 1993, did not meet the requirements of the Act. She
stated:

It is quite clear that Resolution No. 93-61 specifically preserves,
rather than waives, the Yurok tribe's taking claim against the
United States. Indeed, the Yurok Tribe has fied a claim in the

2 The Yurok Tribe could have challenged the Assistant Secretary's determination that any

waiver after November 25, 1993, would be legally insufficient, but failed to do. The claim is now
barred by the applicable six-year statute of limitations.
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US. Court of Federal Claims asserting that the Hoopa-Yurok
Settlement Act effected a taking under the Fifth Amendment of the
United States Constitution.

Id. at 3. The Assistant Secretary reaffrmed the February 3, 1992 Solicitor's Opinion
conclusion that fiing suit in the Claims Court would produce the same results as would
the Interim Council's failure to enact a resolution waiving claims under the Act.3

On March 14, 1995, Assistant Secretary-Indian Affairs Ada E. Deer wrote the
Chairperson of the Yurok Tribal Council rejecting the Tribal Council's request for
reconsideration of her decision of April 4, 1994. Ms. Deer explained that the legislative
history of the Act indicates that potential taking claims against the United States were
precisely the type of claims Congress was most concerned about, which explained why
waiver of such claims were essential elements to triggering key provisions of the Act.
She stated:

In our opinion, the Tribe's decision to prosecute its claim in this
litigation is inconsistent with the waiver of claims required under
the Act. Were there to be a settlement of the lawsuit, it would have
to be accomplished before the case has proceeded to a
determination on the merits. This is necessary to both save time,
energy and money on costly legal proceedings and because a
settlement will not be possible if the court has ruled on any portion
of the merits.

Ms. Deer urged the Yurok Tribe to seek a stay of proceedings in Yurok Trzbe v. Unzted
States in order to conduct a referendum and undertake settlement negotiations. The
Yurok Tribe made no such motion nor did it conduct a referendum.

After another year, on May 17, 1996, the parties to Yurok Trzbe v. Unzted States
(which had been consolidated with other claims under the heading of Karuk Trzbe of
Californza, et ai. v. Unzted States, et ai., No. 90-CV-3993), fied a joint motion to
postpone oral argument on cross-motions for summary judgment on the merits. The
court granted that motion, and related motions, delaying oral argument on the motions for
summary judgment until January 29, 1998. Subsequently, on August 6, 1998, the court
denied plaintiffs' motions for summary judgment and granted the cross-motions for
summary judgment of the United States and the Hoopa Valley Tribe, and directed the
clerk to dismiss the complaints. See Karuk Trzbe ofCalifornza v. Unzted States, 41 Fed.
Cl. 468 (1998), aff'd, 209 F.3d 1366 (Fed. Cir. 2000), cert. denzed, 532 US. 941 (2001).

During the period 1995-2001, the Yurok Tribe and the United States engaged in
settlement negotiations concerning its claims. Indeed, the March 14, 1995 letter of
Assistant Secretary-Indian Affairs Ada E. Deer, states a settlement position advanced by

3 The 1994 decision of the Assistant Secretary also could have been challenged, but was

not, and that claim is barred by the statute of limitations.
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the United States, which was that the Yurok Tribal Council could cure the deficiencies in
Resolution No. 93-61 of the Interim Council, even at that late date, if a settlement was
accomplished before a final determination on the merits. The Hoopa Valley Tribe made
similar proposals and urged the settlement of the case. Defendants were concerned that
unless the Act's benefits could be made available there would be little incentive for the
Yurok Tribe to settle. Defendants explored every option to bring the matter to a close.
However, no settlement offer was accepted and the litigation was concluded on the merits
by the US. Supreme Court's Order of March 26,2001. Defendants' proposals, including
the suggestion in the Assistant Secretary's March 14, 1995 letter, cannot change the
requirements of the Act. Also, conduct or statements of this kind that were made in
settlement negotiations during this period have no evidentiary value. See Fed. R. Evid.
408.

3. Res Judicata and the Concept of Bar

The takings claim that was to be waived by the Yurok Interim Council under the
HYSA was instead litigated and lost by the Tribe. As explained below, the takings claim
has been extinguished by the previous litigation and judgment on the merits in favor of
the United States. As a matter of law, the Tribe no longer has a takings claim to waive.

Under the doctrine of claim preclusion, a party that litigates a claim to final
judgment is forever barred from subsequent litigation of that same claim. W Radzo
Servs. Co. v. Gllckman, 123 F .3d 1189, 1192 (9th Cir. 1997) (stating "(r )es judicata, also
known as claim preclusion, bars litigation in a subsequent action of any claims that were
raised or could have been raised in the prior action"); Cromwell v. County of Sac., 94
US. 351, 352 (1876) (holding "(T)he judgment, if rendered upon the merits, constitutes
an absolute bar to the subsequent action. It is finality as to the claim or demand in
controversy. . ."); see also 18 Moore's Federal Practice (3d. ed), § 131.01 (2005) (stating
"(I)f the plaintiff loses the litigation, the resultant judgment acts as a bar to any further
actions by the plaintiff on the same claim, with limited exceptions") (emphasis in
original). The doctrine of claim preclusion is applicable whenever there is "(1) an
identity of claims, (2) a final judgment on the merits, and (3) identity or privity between
parties." See Gllckman, 123 F.3d at 1192. When claim preclusion applies, as it does
here, a party's claim is extinguished upon final judgment. Hornback v. Unzted States, 405
F.3d 999, 1001 (Fed. Cir. 2005). Thus, a purported waiver of a claim that has been
extinguished by a prior final judgment is void ab znztzo.

Claim preclusion, and the concept of "bar" prevents a party who loses in litigation
from bringing a subsequent action based on the same transaction or series of transactions
by simply asserting additional facts or proceeding under a different legal theory. Skzlsky
v. Lucky Stores, Inc., 893 F.2d 1088, 1095 (9th Cir. 1990) (stating that claim preclusion
precludes relitigation of all grounds supporting recovery regardless of whether they were
asserted or determined in the prior proceeding); Kasper Wzre Works, Inc. v. Leco Eng'g
& Mach., Inc., 575 F.2d 530, 535 (5th Cir. 1978) (concluding that when defendant
obtains favorable judgment, it acts as a "bar" to subsequent litigation on same claim by
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plaintiff); Restatement 2d of Judgments §§ 19, 24 (1982). A valid judgment, even if
erroneous, that is final and rendered on the merits can form the basis for claim preclusion.
FederatedDep't Stores, Inc. v. Moztze, 452 US. 394, 398 (1981). The judgment "puts an
end to the cause of action, which cannot again be brought into litigation between the
parties upon any ground whatever. . ." Comm'r v. Sunnen, 333 US. 591, 597 (1948).

4. Claim Preclusion Extinguishes the Claim

The doctrine of claim preclusion not only prohibits subsequent litigation of
claims, but it wholly exttn;zuzshes the claim and any rights that a plaintiff has in the claim
after final judgment is rendered. Hornback, 405 F.3d at 1001 (Fed. Cir. 2005) (holding
that claim preclusion "extinguishes all rights of the plaintiff. . . with respect to all or any
part of the transaction, or series of connected transactions, out of which the action arose);
Gonzales v. Hernandez, 175 F.3d 1202, 1205 (10th Cir. 1999) (stating that a final
judgment extinguishes plaintiffs claims); Kotsopoulos v. Asturza Shzppzng Co., s.A., 467
F.2d 91,95 (2d. Cir. 1972) (stating "once a claim is reduced to judgment, the original
claim is extinguished and merged into the judgment"); see also Restatement 2d of
Judgments § 24(1) (1982) ("When a valid and final judgment rendered in an action
extinguishes the plaintiffs claim pursuant to the rules of (res judicata), the claim
extinguished includes all rights of the plaintiff to remedies against the defendant with
respect to all or any part of the transaction, or series of connected transactions, out of
which the action arose"). Thus, once a plaintiff litigates a claim to final judgment on the
merits, as the Yurok Tribe did in litigation, the plaintiff no longer possesses a legal claim
- - the plaintiffs claim is extinguished by the prior judgment.

The United States Supreme Court has emphasized that the doctrine of claim
preclusion is more than a matter of procedure, it ensures that "rights once established by
the final judgment of a court of competent jurisdiction shall be recognized by those who
are bound in it in every way." Hart Steel Co. v. RaIlroad Supply Co., 244 US. 294, 299
(1917). Extinguishing claims via the claim preclusion doctrine provides finality and a
conclusive end to litigation, promotes judicial economy, and fosters reliance on court
judgments. 18 Moore's Federal Practice (3d ed.), § 131. 12 (2005).

Applying these well-established principles here, it is plain that the Yurok Tribe's
takings claim against the United States arising out of the Act has been adjudicated in a
final decision on the merits, is extinguished, and thus can no longer be "waived." Karuk,
et ai., 209 F.3d at 1366. The Tribe's Complaint against the United States, fied in March
1992, states that "plaintiff, a federally recognized Indian Tribe, asserts claims for just
compensation under the Fifth Amendment to the Constitution of the United States for the
taking of compensable property and property rights of the Yurok Tribe by the United
States under the (HYSA of 1988)." The Tribe's Complaint requested the Court to enter
"judgment awarding the Yurok Tribe just compensation for the taking of its compensable
property rights. . . ." This takings claim was the claim that was to be waived by the
Interim Council prior to November 25, 1993. 25 US.C. §§ 1300i-1(c)(4) and
1300i-11(a). Congress chose the term "claim," which has a well-recognized legal
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meaning. The use of the term must be given its purposeful effect. Russello v. Unzted
States, 464 US. 16,23 (1983).

Instead of waiving its takings claims against the United States in accordance with
the Act, the Yurok Tribe opted to litigate. Having been determined with finality on the
merits against the Yurok Tribe, the takings claim that was the subject of the litigation has
been extinguished. Accordingly, as a matter oflaw, the takings claim arising out of the
Act no longer exists. Because the claim that was to be waived in 1993 no longer exists, it
simply cannot be waived now, even if the Interim Council purported to do so.

5. Conclusion

The Settlement Act conditioned some benefits upon waiver of precisely the claim
that the Yurok Tribe litigated on the merits from 1992 through 2001 and lost. The Act
authorized certain persons to elect a five-member Yurok Interim Council, a Council that
would exercise specific statutory powers for a two-year period and then go out of
existence. During the two-year lifespan of the Yurok Interim Council, it was also hoped
that the Yurok Tribe would adopt a constitution and choose a governing body. In fact, it
did that, although the Tribe was unable to use the Indian Reorganization Act authority
which was also offered as a Settlement Act benefit, but conditioned upon waiver.

After fiing Yurok Indzan Trzbe v. Unzted States in 1992, the Yurok Interim
Council managed that litigation for approximately 20 months before it ceased to exist on
November 25, 1993. Thereafter, the Yurok Tribal Council assumed the reins and
managed the litigation to its bitter end in 2001. There is no action that the Yurok Tribe
can take today that could resuscitate the extinguished taking claim against the United
States that arose out of this Act. Any attempt at a new or amended waiver by the Yurok
Tribal Council would be legally insuffcient, as the Department has repeatedly ruled. A
new waiver would be void ab znztto because having been litigated and extinguished, there
is no claim to be waived now, nor does the Yurok Interim Council exist to take action.
There can be no waiver of a claim that no longer exists. The Department of the Interior
correctly concluded in its March 15,2002 report to Congress pursuant to section 14(c) of
the Act that "the Yurok Tribe did not meet the waiver conditions of the Act and is
therefore not entitled to the benefits enumerated within the Act." The Department should
adhere to that conclusion.

T: IWPDOCSI0020109561 ICORRESPIBern032306 - mO 1 .doc

tps:3/23/06
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Subject: Identity of the Indians for whom the funds in the Hoopa-Yurok Settlement fund were collected
From: Tom Schlosser ~t.schlosserCfmsaj.com?
Date: Thu, 15 Jun 200612:44:27 -0700
To: "Passarelli, Edward" ~edward.passarelliCfusdoj.gov?, "Alexander. Craig" ~craig.alexanderCfusdoj.gov?

Gentlemen:

While looking at Hoopa-Yurok documents today, I noted that Section 4(b) of the Hoopa-Yurok Settlement
Act requires the Secretary to administer the Settlement Fund "as Indian trust funds." SO..oo.. perhaps you
ask, who are the beneficiaries?

The identity of the Indians for whom the funds are held in trust is revealed by looking at the source of "the
funds in the escrow funds," from which the Settlement Fund in --_e_G-l!g_n-n4ÚÙ derived. (Certain federal funds
were added to the HYSF also but these were entirely used to fund individual lump sum payments, the
so-called "buy-outs." See Se.çt~.9n-n::(e) and the Senate Oversight Hearing page 89 (Al-gl-stJ.i.~QQ.~))

All of nearly all of the escrow funds came from the resources, particularly timber harvest pursuant to ~:?
lL.S:Ç:n::Qi, of the Square portion of the Hoopa Valley Indian Reservation. Interior Memo at 2-3 (QgL~~2.
1991). Several other Hoopa- Yurok documents shed light on Interior's determination ofIndian beneficiaries of
proceeds from the Hoopa Square, particularly the Sacramento Area Director William Finale Memo a~--_en~_S-_'

1974)(Indians of the Res) the Finale Letter (Mar. 19, 1975)(Indians of the Res includes Hoopas) and the Assistant
Secretary Forrest Gerard Plan (Nov. 20, 1978)(designating the H & Y tribes)

Of course, rights to the escrow funds was often at issue in the Short litigation and was definitely addressed in Short

lYi SlJq!t-YJ2. and upheld in Sb.Q.rt-YP. The Short litigation determined that no part could compel distributions
from the escrow funds, and concluded plaintiffs were not entitled to damages based upon unexpended monies in
the escrow funds.

Today I was reminded that Short and the underlying administrative determinations by the Interior Department still
shed some light on the identity on the Indian beneficiaries for whom the funds were originally collected and are
currently being administered. I hope this is helpfuL.

Tom

Important notices
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HOOPA VALLEY TRIBE

Hoopa Valley Tribal Council

Regular Meetings on the First and Third Thursday of Each Month

P.O. Box 1348 . HOOPA, CALIFORNIA 95546. Phone 625.421 I . Fax 625.4594

Clifford Lyle Marshall, Sr.
Chairman

May 21,2007

Honorable Dirk Kempthorne, Secretary
Department of the Interior
1849 C Street, NW
Washington, D.C. 20240

Re: Lawless Handling of the Hoopa-Yurok Settlement Fund

Dear Secretary Kempthorne:

Last month I informed you of the mismanagement of the Hoopa-Yurok Settlement Fund
proposed on March 1,2007 by Special Trustee Ross Swimmer. I asked you to refer the issue to
the Interior Board of Indian Appeals so that impartial attorneys could consider the merits before
the Hoopa- Yurok Settlement Fund left federal hands contrary to law.

On April 20, 2007, Lawrence 1. Jensen, Deputy Solicitor, responded on your behalf and
rejected rnIA review on the ground that it "would not be appropriate." On the same day, the
IBIA denied the Hoopa Valley Tribe's separate petition for reconsideration of its appeal while
pointing out that they "expressed no opinion on the merits of whether or not the action was
authorized by the Settlement Act." The Board also remarked that no delegation of authority
"grants the Board jurisdiction to review a decision of the Special Trustee on the ground that the
decision may expose the United States to liability." 44 rnIA 250-51. Also on April 20, 2007,
the Special Trustee "advised the custodian of the account holding the remaining balance of the
Hoopa- Yurok Settlement Fund that its ownership has been transferred solely to the Yurok
Tribe." Preparations for withdrawal of the money from the federal accounts are now underway,
but we believe over $90 million remains in trust today.

Breach of trust by the United States is, of course, compensable in the US. Court of
Federal Claims. But the result of suing there is that the Treasury Department pays damages for
the naked assertion of power by a few individuals within the Interior Department's Offce of the
Solicitor and the Special Trustee. Mr. Jensen's April 20 letter mocked us by asserting that a
"30-day period established in the Special Trustee's decisions provides the Tribe an opportunity
to explore further steps." The Solicitors fully understood that sovereign immunity and the rules
on indispensable parties blocked equitable relief in US. District Court by the Hoopa Valley
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Honorable Dirk Kempthorne, Secretary
May 21,2007
Page - 2

Tribe. The Solicitors were careful to evade review and to oppose a referral that would have
clarified IBIA jurisdiction. We were denied a right to appeaL.

As you know, faithless actions by the United States Trustee led to litigation in the Cobell
case, which has revealed widespread trust mismanagement that is extremely diffcult and
expensive to resolve. Here we go again. The Hoopa Valley Tribe cannot accept this latest move
to rob us of revenues generated from our lands, and our rightful inheritance. We will fie suit
against the United States if the funds are withdrawn from the trust account.

On August 1,2002, Assistant Secretary-Indian Affairs Neal McCaleb testified to the
Senate Indian Affairs Committee that "the Settlement Fund should be administered for the
mutual benefit of both Tribes and their respective reservations. . . (and) it would be
inappropriate for the Department to make any general distribution from the Fund without further
instruction from Congress." S. Hrg. 107-648 at 88 (2002). Neither the law nor the facts has
changed since that testimony was given. Instead, the personal views of a few unsupervised
employees of the Department have prevailed. They have turned a blind eye to the clear language
of the Settlement Act and accepted as valid a resolution of the wrong Council and the "waiver"
of a "claim" the Yurok Tribe litigated and lost. No law supports their decision to hand over the
entire Settlement Fund to one tribe only. If you can suggest any alternative to litigation of this
breach of trust in the Court of Federal Claims, we would welcome your consideration.

Sincerely yours,

HOOP A VALLEY TRIBE

Isl

Clifford Lyle Marshall, Chairman

cc: Senator Byron Dorgan
Senator Dianne Feinstein
Senator Barbara Boxer
Representative Nick Rahall
Representative Mike Thompson
Hon. Maria Tripp
Scott Bergstrom

T: \WPDOCS\0020\09561 \CORRESPlKemp05 1 707 JO 1 .DOC
nmc:5118/07
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DOHCE winD STATES COUR .;or . CUl~ .

mo. 102~'

(F 11.. May 24 ø 1914)

..
J&SSIB SOOw. êt al. fi

~ldntlffll
v.

'1 tnI'ED STATES

~fcndant
!looPA VALLE nIBI; et al..

Int~i-.aoJ:

I'E:OUm-i OF
irw MAY 11. 1914

Present tor plaintiffs i 'Hrold .C. Faulknerv .Esq",
and william c. WUllEEcc, Esq. For diif't:mdantl uarberl:
Pittle. Esq., Department of Justic~. accomnied by

Durd R. Barnes, Esq., Assiatant Solicitor. Indian

DiVision. Departmnt of Interior. ~d William Wirtz,

E~.. Office of the SOlicitor, Deartmnt of Zntorior~

sacramento, california. For intervenor: Jerrx c..
straus. E~., Angelos A. iadorola. ~$q. and Al~ R..

RUbinstein, Esq.. attorney. for intervonor, The Hoopa

valley Trib, accompanied by wesley t. Barkor, E.sq..

counsel for The noopa Valley Tribe, S(lcr~ntoø

california.
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c;roua' íc::r "'~t.ithc;;€)rrt. of a plaintifr or platrtiífß.
cornt:ø
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in quostion, of moneys ~ic: arc Used tQ dot:a. thQ case..

tr1.utions to the lloopaa or the Roopa Tribe, from the funds
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COLUM.ßIA SQUAitE
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Tl: (202) 637-5600

F,A (202) 637,5910

www,mrÁw,co~i

MEMORANDUM

October 21, 2005

TO: Hon, Sue oolcl:idge

FROM: Hogan & Hm:tson, L,L.P.

RE~ Critical Issues Facing the Yu).'ok Tribe

On behalf ofthi- Yurok Tribe and us at Hogan & Hartson, thank you
very much for your continued willingness to understand the Tribe's concerns and for
all your efforts in addressing those concerns, We appi'ecíate also the work of Scott
Bergstrom on matters of importance to the Tribe.

In anticipation or a possible meeting on or discussion of these issues
with you soon, we wanted to be sure that we have accurately eÁ"Pressed to you the
Tribe's clear priorities. The most ilgent matter for the Yurok Tl'be is to obtain a
speedy release of the $3 millíorr for land acquisitiorr and associated expenses as
mandated by the Hoopa~Yurok Settlement Act of 1988 ("the Act"). See 25 D.S.C.
§ 1300i-l(c)(3)(B). As you are aware, the larrd acquisition monies have already beeD
appropriated1 and the Tribe's claÌJJ1 to those monies is undisputed. The distribution
of the monies intended for the Tribe under the Act and currently being held in the
Settlement Fund a.lso is important to the Tribe. However) due to the immediate need
that the Tribe has for the land acquisition monies and the fact that those monies wil
serve as a first step to helping the Tribe address its urgent priorities, including a
pending transactiorr to acqi.iire substantial additional forested acreage, the Tribe
considers its request for prompt release of this $3 million to be its most urgent
current claim.

We understand from Buruau of Indian Afairs staff that two separate appropriations have
been made: one for $2.5 milon uod another for $500,000.

W,'\j'GIN, PC

BAJ- TIioR£ IJi:1JIJ'G BERON BOUI..ER ¡;RUss''LS IJUDAPFSS CARACA COLORADO SPRINGS Df.NVER G£NEVA KONG KONG LONDON

LOANGELL MIMIJ MOS' 'W i'lljNial i'VYORK NOmlRNYIFG1N PAR S¡'bNGGI TOKYO W/,JW
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HOGAN & HAON L.L.P.

Hon. Sue Ellen Wooldridge
October 2 i, 2005
Page 2

The Tribe's strong preference is to find an acceptable arrangement by
which the $3 millíon for land acquisition could be provided to the Tribe
administratively, without need of further intervention by the Congress. By this we
mean that the Tribe is eager to learn what waivers or other conditions the
Department of the Interior ("the Department") would require the Tribe to meet in
order to receive the $3 millìon for land acquisition and the basis for any such
conditions. rlhe Tribe strongly m:ges the Department to look to such an
aclministrative resolution. As e::rplained below, the rrribe believes that: (1) it is clear
that the Department has legal authority for administrative resolution of such
matters, 2) such administrative resolution would effectuate the clearly-expressed

intention of Congl'ess; and (3) no furthei: e::'"ression of Congressional intent is
required.

The_Department Has Authoritv Under the Law to Make Such Distribution
Once the Yurok Tribe lVleds Inte:dor's ConditIons

'While the Act D'iay provide for certain minimal conditions that m1.st be
met by the Tribe, such as execution of a complete waiver of claims arising under the
Act and certain organizational requirements, the Act clearly provides the
Department with the discretion and authority to disburse funds to the Tribe once
those conditions are met. Indeed, as we understand it, the Department maintains
the Yurok's portion of 

the funds and manages them on behalf 
of the Yurok with the

expectation that they will ultimately be dishnrsed for the Tribe's benefit.

The Department is stil entitled to rely upon the provisions of the Act,
notwithstanding what has transpired since its enactment, including the initiation
and resolution of litigation. The settlement of litigation pertaining to takings claims
against the United States was not the primary purpose of 

the Act. Rathel', the

primary puroses of the Act were to establish an adequate land base for the Yurok,
settle ongoing disputes between the Hoopa and Yurok pertaining to land distribution
and equitably distribüte the Settlement Funds to the Tribes and their mem.bers.

Indeed, the Act itself anticipates the possibility of a takings claim al'Îsing from the
Act and specificaJly provicle~ for it. See 25 U.S.C. § 1300i-IL The final 

judgment

against the Yurok's claim co:oipletes a cycle of events specificaly contemplated by the
Act and allows the Yurok and the Department now to proceed with accomplishing the
under lyíng purposes of the Act, including the disbursement of the Y ú.rok' s portion of
the funds to the Tribe.

The Act neither states nor implies that addítional Congressional
direction is necessary for disbu).'sement of funds under the Act. Specifically, Section

.. '- '- ni" . ')f'~a-,..tnnrn . 9:-2(¡f1037 v,¡
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14(c) of the Act, requiring a report to Congress following the final judgment of a
takings claim against the United States, does not diminish the Department's
discretion. nor require the Department to seek Congressional approval before acting
within its authority to disbur:-e the funds. As evidenced by the legislative history
and plain language of the Act, the intent of Section 14(c) was to provide Congress
with recommendations if additional funds or management authorities were needed
and, roost importantly, to afford time for Congress to correct the language of 

the Act

to avoid having to pay a final judgment in the event the claims were successfuL. See
25 D.S.C. § 1300i-ll(c)(2); S. Rep. 100-564, at 30, 40 (1988).

Finally, the Act does not specify a time-certain in which the waiver
conditions must be met. Nor does the Act indicate that pursuit of a takings claim
against the government would nulli the Tribe's ability to obtain, or the
Department's obligation to provide, the funds authorized by Congress. Instead, as
noted above, the Act specifically contemplates the filing of a takings claim. As
evidenced by other settlement acts with other tribes employing much stronger
language in their waiver provisions, Congress certainly knew how to limit the Tribe's
ability to obtain access to its portion of the funds, if that is what Congress so
intended. It is not. According to the plain language of 

the Act, Congress intended for

the Department to handle the details of disbursement of the Yruok's portion of the
funds u.nder the Act once the Tribe met certain conditions.

Distributing the Funds Is Consistent with Cong-ressional Intent

The intent of Co:ngress in enacting the Hoopa-Yurok Settlement Act was
to deal fairly with the interests of 

both of the Tribes. As time has passed, however,

the inequities of the YUl'ok's treatment under the Act have become apparent.
Nevertheless) Congressional intent that the Yurok be entitled to certain funds under
the Act is plain. The Department's disbursement of those funds, in particular the
land acquisition funds and the remainder of the Settlement Fund, would be
consistent with that intent,

The $3 million of land acquisition funds has already been authorized
and appropriated in two insi:allments to the Departm.ent for disbmsement solely to
the Yurok. No other party has any rightful claim to those funds.

With regard to the remainder of the Settlement Fund, the Tribe
recognizes its own role in contributing to the dela.y of 

the Fund's disbursement.

However, to deny the Yurok Tribe access to the Settlement Fund now would be in
direct opposition to clear Congressional intent. Even though portions of 

the

.... ..DC - 247J'1f000i .2206037 v4
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Settlement Fund were derived from Yurok t:ábal xnembers' settlement of 

previous

lítigatiop and the Yurok's portion of the joint reservation (i.e., the Yurok Escrow
funds), the Tribe has yet to receive its distribution as provided f01' by Congress. See
25 U.S.C. § 1300i-3(d)- Conversely, the Hoopa have already received their portion of
the funds under the Act. In its Section 14(c) Report, the Depa.i:tment ackuowledged
the Hoopa's receipt of their bonefits under the Act2 and stated that "it is the position
of the Departrnent that Hoop:J, Valley Tribe is not eptitled (to) any further portion of
funds or benefits under the e~isting Act." DOl Report to Congress at 2 (2002).

Finally, no ODe but the Yurok Tribe is prejudiced by the passage of time

that has occurred between enactment of the Act, the disburseu::ent Hoopa's
portion of funds, and, what can hopefully be, a final disbursement of the Yurok's
funds. The Yurok's delay in ()xecuting what the DepaTtxnent considers a complete
waiver does not somehow negate Congress' intent that the Yurok receive their
portion of the funds specifca Uy provided for the Tribe under the Act. As stated in

the original legislative hístory of the Act, Congress did not intend that the waiver
conditions would prevent the tribes fTom enforcing rights or obligations created by
the Act, See S. Rep. 100-564 at 17 (1988). Once the waiver conditions of the Act are
met, the Depa:rtment is fn~e LO distribute the funds to which the YuX'ok are entitled as
intended by Congress and ckarly expressed in the original Act. The Hoopas' claim to
Settlernent Funds having beep met, and their waiver to further claiIDs against the
United States having been executed, a distribution of the Yuroks) share remains the
principal unfinished business of the Department under the Act.

No Further Action by Congress Is Required

The Act was a landmark piece of legislation that took an impottant first
step in addressing Congress' concerns regarding the Yurok and Hoopa tribes. Owing
to the inequities noted abov8, the Congress has since recognized that it must do mote
(i.e., S.2878, proposed amendments to the Act, introduced in the 108th Congress).
Similar legislation is being considered by Members of the 109tb Con¡p:ess. However,
before the Congress can take further action it is necessary for the U.S. government
and the parties involved to allow the already-expressed intention of Congress to be

fully realized. It is not necessary for the Department to seek to obtain additional
Congressional guidance before distributing the funds clearly intended by Congress to
be received by the Yurok Tribe, Additional issnes yet to be addressed include

2 The Department also nored that the Hoopa had executed a tÚbal resolution "waiving Ð-ny
claim such tribe may havE; against the United States arising out of the provisions of the Act." 53 Fed.
Reg. 49,361 (1988) (emphiisis added).

'\ '\.. ()(' . I),t 7_~.1!OOO 1 . '220G03í v.1
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expansion of the Reservation boundaries, acquisition of land, public and private,
within the expanded bonnda1'es, and authorization of infrastructure impi'overnents
on the Reservation.

Furthermore, ahhough Congressional guidance may have beei).
necessary during the period when the Yurok Tribe's waiver was not considered
complete, such guidance WaD ld not be necessary today if the Yurok were to execute a

complete waiver that met the Department's conditions. Similarly, if 

the Yurok had

succeeded in their claim agai fist the government a case might be made for the
necessity of further CongressÜonal guidance. However, the Yurok's claim was not
successful and the Tribe 18 now willng seriously to consider promptly meeting the
Department's conditions. The Tribe is eager to move forward in cooperation with the
Department to help achieve both the Department's and the Tribe's goals. Such
cooperation is a very high priority for the Yurok's new leadership. To that end, the
Tribe looks forward to a constructive discussion, and hopefully quick resolution, of
these matters with the Department.

vVe look forward to discussing these matters with you as your schedï.e
permits.

Hogan & Hartson, L.L.P.

cc: Scott Bergstrom

, , ,T'rr (Ll'lQ.1hîf\ll1. I)?Oli01'7 -..t
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UnIted States Departinent of the Interior
OFFICE OF THE SECRETARY

WASHINGTON, D.C. 20240

lt j~
TAKE PRIDE
INAMERICA

APR 0 3 2007

The HonorabJe Clifford LyJe Marshall
Chairman
Hoopa Valley Tribal Council
Hoopa Valley Tribe
P.O. Box 1348
Hoopa, Califomia 95546

RECEIVED
MQRISSØ-, $OHlÒ5SÊR, JOZWIAK ä MGGAW

APR 0 9 2007

dMA1L
ÖFAX

o EXPRESS
o E.MAIL

o HANQ
¡j lNîIiI'N!f

Dear Chairman Marshall:

This is to acknowledge receipt on March 2007, by Associate Deputy Secretary of 

the InteriorJames E. Cason of a copy of the ¡'¡oopa Valley Tribe's Petition for Stay and Notice of Appeal and
Statement of Reasons in the matter of Hoopa Valley Tržbe v. Ross Swžmmer, No. --' before
the Interior Board ofIndian Appeals. For your information, Mr. Cason has recused himseJffrom
this case.

Thank YOll for your attention to this matter...
Sincerely,

Ä~ ~ ~~~~
Fay S. ludicello
Director
Office of the Executive Secretariat

cc: Nina Cordova, Morisset, Scholsser et af.
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IN REP1.Y REFER TO:

BUREAU OF INDIAN AFAIRS
Sacramento Area Offce

2800 Cottage Way
Sacramento, CalifornIa 95825

II.

United States Department of the Interior

SEP 1 7 1992
(0) ~ I§ rì ~p R¡ ~J~¡ ~'ì- Ji I L l 1 '
,.- - SEP 2 1992 _/

CERTIFIED MAIL # P 423 394 958
RETURN RECE IPT REQUESTED

Mr. Thomas P. Sch 1 asser
Pil"tle, Marisset. Schlosser & Ayer
1115 Norton Building
8Øl Second Avenue
Seattle. Washington 98104-1509

PIRTLE:, MORISSrr
S(~HLOSt;ER S AVEH

Dear'i'1r'. Sch 1 0 sse r ;

The Hoopa Valley Tribal Council and the Enrollment Committee of
the Hoapa Valley Tribe filed an appeal regarding the April 16,
1 992 de t e f~ m i n a t ion 0 f the Ac tin 9 Sup e r i n ten den t , Nor the r n

California Agency, that four individuals met the criteria of
§ 6(b) of the Hoopa-Vurok Settlement Act and are entitled to be
enrolled with the Hoopa Valley Tribe.

Sect i on to (b) of the Hoopa-Vurok Sett lement Act reads as fallows:
(b) HDopa Tribal Membership Option.--(1) Any person on the

Settlement Roll, eighteen yeay's ar older, who can meet any of the
enrollment criteria of the Hoopa Valley Tribe set out in the
decision of the United States Court of Claims in its March 31,
19B2, decision in the Short case (No. 102-63) as "Schedule A".
"Schedule 8"~ or "Schedule C" and who--

(A) maintained a residence on the Hoopa Valley
Reservation on the date of enactment of this Act;

(8) had maintained a residence on the Hoopa Val ley
Reservation at any time within the five year period prior
to the enactment of this Act; or

(C) owns an interest in real property on the Hoopa
Valley Reservation on the date of enactment of this Act,

may elect to be, and, upon such election shall be entitled to be,
enrolled as a full member of the Hoopa Valley Tribe.

(2) Notwithstanding any provision of the constitution,
ordinances or resolutions of the Hoopa Valley Tribe to the
contrary~ the Secretary shall cause any entitled person electing
to be enrolled as a member of the Hoopa Valley Tribe to be so
enrolled and such person shall thereafter be entitled to the same
rights, benefìts~ and privileges as any other member of such
t r i be.
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Schedule B. A review was also conducted regarding Schedule A and
Schedule C. It was determined that these individuals do not meet
the requirements of these schedules either.
The appeal filed on behalf of the Hoopa Valley Tribal Council and
the Enrollment Committee of the Hoopa Valley Tribe is hereby
upheld. Because this decision constitutes an adverse enrollment
action, Bessie MOQn Latham, Jack Norton, Jr., Laura Grant George,
and Zane Grant will be advised of their right to appeal this
decision under separate cover. Should these individuals choose
not to appeal this decision, they will be given fifteen ((5i days
fro recei of their letter to select another option.

cc ~ Super i nt endent. Northern
lane E. Grant. Sr.
Laura Lee George
Bessie Latham
Jack Norton, Jr.
Yurok Interim Council

alifornia Agency
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