UNITED STATES COURT OF APPEALS FOR THE FEDERAL CIRCUIT
No. 2009-5084

HOOPA VALLEY TRIBE on its own behalf, and in its capacity
as parens patriae on behalf of its members,

OSCAR BILLINGS, BENJAMIN BRANHAM, JR.,
WILLIAM F. CARPENTER, JR., MARGARET MATTZ DICKSON,
FREEDOM JACKSON, WILLIAM J. JARNAGHAN, SR.,
JOSEPH LEMIEUX, CLIFFORD LYLE MARSHALL,
LEONARD MASTEN, JR., DANIELLE VIGIL-MASTEN,
LILA CARPENTER, and ELTON BALDY,

Plaintiffs-Appellants,
V.

UNITED STATES,
Defendant/Third Party Plaintiff-
Appellee,
V.

YUROK TRIBE,
Third Party Defendant-Appellee.

BRIEF FOR APPELLEE THE UNITED STATES

JOHN C. CRUDEN
Acting Assistant Attorney General

KATHRYN E. KOVACS

MARY GABRIELLE SPRAGUE

United States Department of Justice
Environment & Natural Resources Division
Appellate Section

P.O. Box 23795, L’Enfant Plaza Station
Washington, D.C. 20026

202-514-2753

mary.gay.sprague@usdoj.gov



TABLE OF CONTENTS

PAGE
STATEMENT OF RELATED CASES . .. .. . . e X
STATEN[ENT OF JURISDICTION ........ P 1
STATEI\/EENTOFTHEISSUE.............; .......................... 1
STATEMENT OF THE CASE ...... e e e e e 1
STATEMENT OF F ACTS, ........................................... 6
A. Background ........... R 6
B.  The Short Litigation Prior to the Settlement Act . .. ... ......... 7

C.  The Legislative History of the Hoopa-Yurok Settlement Act
of 1988 .. ... . e 9

D.  Summary of the Settlement Act’s Provisions and Implementation . 11

1. Partition ...... P 11
2. Distribution of Pre-Settlement Act Revenues ............ 12
Creation of the SettlementFund .. ........... ... .. .... 12
SettlementRoll ............... e 13
"Noticeof Options ...........c.covuinii .. 13
Distributions to Hoopa and Yurok Trust Accounts . . . . . . . . 14
Individual Payments . . ............................ .16




Remainder Distribution to Yurok Account .............. 17

Yurok Waiver Requirement . ......................... 18
3. Formation of the Yurok Tribe ........................ 18
E.  The Short Litigation Following the 1988 Settlement Act ........ 19
F. The Yurok Tribe’s Takings Claim . ......................... 20
G. Interior’s Interpretation of the Yurok Waiver Provisions ........ 21
H.  The Yurok Tribe’s Per Capita Distribution ... ... P 25
SUMMARY OF ARGUMENT ............ e 26
STANDARD OF REVIEW . . . ... 9
ARGUMENT .................... P 29
A.  Hoopa Plaintiffs Were Not Beneficiaries of the Settlement
Fund ... . 29
1. The Settlement Act Governed Rights to the Settlement
Fund and Did Not Give Individual Hoopa Indians Any
Rights ... .. 29
2. Any Statutory Duty the United States Owed to Individual
Members of the Hoopa Tribe under the 1864 Act and
25 U.S.C. § 407 Was Superseded by the Settlement Act. . .. 34
3. The Law of the Short Case Did Not Govern Rights to
the SettlementFund ............. ... ... ... .. ... 36
B.  Because the Hoopa Plaintiffs Were Not Beneficiaries of the

Settlement Fund, They Have No Standing to Sue the United
States for Breach of Trust ... ...... ... ... .. ... ... ... ..... 39

- i -



C.  Even if Individual Members of the Hoopa Tribe Were
Beneficiaries of the Settlement Fund, Which They Were Not,
the Hoopa Tribe Would Still Not Have Standing to Sue the
United States as Parens Patriae for its Remaining Members .. ... 42

D.  On the Merits, Interior Reasonably Interpreted the Settlement
Act to Authorize Release of the Yurok Tribe’s Apportioned

Share .......... ... ... . ... .. ... ... e 48
CONCLUSION ................. I 57
ADDENDUM ... oo 58
CERTIFICATE OF SERVICE ...\ttt 59

- 1il -



TABLE OF AUTHORITIES

PAGE
CASES :

Abrams v. Heckler, :

582 F. Supp. 1155(SD.N.Y. 1984) .............. S 45
Alfred L. Snapp & Son, Inc. v. Puerto Rico,

458 U.S. 592 (1982) ..o vii i 28,42,43,47
American Rivers v. FERC,

201 F.3d 1186 (9th Cir. 2000) ......... ..ot .. 46,47
Anderson v. United States,

344 F.3d 1343 (Fed. Cir. 2003) .................. P 39
Brotherhood of Locomotive Engineers v. Atchison, T. & S.F.R.R,,

516 U.S. 152 (1996) ..ot i 51
Chevron U.S.A. Inc. v. Natural Resources Defense Council,

467 U.S. 837 (1984) .. 51-53
Deal v. United States,

508 U.S. 129 (1993) . iri i 51
Fathauer v. United States,

566 F.3d 1352 (Fed. Cir. 2009) ... ... ... 29
Heller, Ehrman, White & MacAuliffe v. Babbiti,

992 F.2d 360 (D.C. Cir. 1993) ........ e PR 17,26
In re Blue Lake Forest Products, |

30F3d 1138 (9thCir. 1994) ... ... . i 44

-1V -



Kansas v. United States, ,
748 F. Supp. 797 (D. Kan. 1990) ............. .. ... ... ... 45,47

Karuk Tribe of California v. United States,
41 Fed. CI. 468 (1998),
aff’d, 209 F.3d 1366 (Fed. Cir. 2000) .. ........ 6,21,34,36,40,49,55

Kickapoo Tribe of Oklahoma v. Lujan,
728 F. Supp. 791 (D.D.C. 1990) .. ... 47

LeBeau v. United States,
474 F.3d 1334 (Fed. Cir. 2007) ........ .. .. ... ... 41,42,47,48,50

Lucent Technologies, Inc. v. Gateway, Inc.,
543 F3d 710 (Fed. Cir.2008) ...... ... ... .. 29

Lujan v. Defenders of Wildlife,
504 U.S.555(1992) .o 39,40

Massachusetts v. Mellon,
262U.S.447 (1923) .. oottt 28,42,46,47

National Cable & Telecomm. Ass’'n v. Brand X Internet Services,
545U.S.967(2005) ... .. i e R 52,53

Northern Paiute Nation v. United States,
I0CL Ct. 401 (1986) ..o 43

Price v. State of Hawaii,
- 764 F.2d 623 (9th Cir. 1985) ......... A 40.

PuzZ v. United States,
1988 WL 188462 (N.D. Cal. April 8, 1988) ...... e 10,20

Quechan Indian Tribe v. United States, S _
535 F.Supp.2d 1072 (S.D. Cal. 2008) ...........ccoivuunnn.. 46



Short v. United States,
486 F.2d 561 (Ct. C1. 1973) (“ShortI’) ................. e 2,7

Short v. United States,
661 F.2d 150 (Ct. C1. 1981) (“Short Iy . ....... ... ........ 2,8

Short v. United States,
719 F.2d 1133 (Fed. Cir. 1983) (“ShortI1IT’) .. .......... 2,8,35,38

Short v. United States,
12 CL Ct. 36 (1987) (“Short IV?) ..+ v oo 2,7,8-0

Short v. United States,
25 CL Ct. 722 (1992) (“Short V) . . . oo 2

Short v. United States,
28 Fed. Cl. 590 (1993) (“Short VI) .. ..., 2,20,37-39

Shoﬁ v. United States,
50 F.3d 994 (Fed. Cir. 1995) (“Short VIT’) . ................... 2

Sisseton-Wahpeton Sioux Tribe v. United States,
895 F.2d 588 (9th Cir. 1990) (“Sisseton-Wahpeton ) .......... 44

Sisseton-Wahpeton Sioux Tribe v. United States,
90 F.3d 351 (9th Cir. 1996) (“Sisseton-Wahpeton IT’) . . ... 43,44,47

Summers v. Earth Island fnstitute,
1290S. Ct. 1142 (2009) . ...t 41

United States v. Alvarez-Sanchez, :
SI1US.350(1994) . ... 51

United States v. Estate of Romani,
523 US. S17(1998) .o 35

-vi-



United States Departmeﬁt of the Interior v. FERC,
952 F.2d 538 (D.C. Cir. 1992) ... .. 46

Warth v. Seldin,
422 U.8. 490 (1975) - oo i i 41
STATUTES, RULES AND REGULATIONS:

Act of April 8, 1864, An Act to Provide For the Better »
Organization of Indian Affairs in California, 13 Stat. 39 . 6,29,34-35

Cherokee, Choctaw and Chickasaw Nations Claims Settlement Act

Hoopa-Yurok Settlement Act of 1988, Pub. L. No. 100-580,
102 Stat. 2924, codified as amended at:

25U.8.C. § 13000 €6S€q -+« v v v eeee e 1,3
25U.8.C. § 1300i(b)(5) v vt 31
25 U.S.C. § 130081 ..ot 11,54
25U.8.C. § 1300i-1(2) -+ v e e e 12
25U.8.C. § 13008-1(C)(2) -+ e v veeee e 12
25U.8.C. § 1300i-1(C)(3) -+ v v veeee et 12
25U.8.C. § 1300i-1(c)(4) « .. eevoern. .. [ 18,19,23,33,50
25 U.S.C. § 1300i-1(C)AXD) « o v oo 54
25U.8.C. § 13008-1(€) -« v v eee e e 54
25U.8.C. § 13001-2 .o oee e 36-38
25U.8.C. § 130083 .ottt e 33
25U.S.C. § 1300i-3(a)(1) ......... S 12
25U.S.C. § 1300i-3(D) - v vov ettt 12,32
25U.8.C. § 1300i-3(c) . .... S 14,29,31
25U.8.C. § 1300i-3(d) .. oovvveenn.. .. S 14,29
25U.8.C. § 13008-3(E) -« v v e et 16
25U.SC. § 1300i-4(a) ......... e 31
25U.S.C. § 1300i-4(a)(1)C) + -+ v v e e 30,31
25 U.8.C. § 1300i-4(D) o\ vv e et 13
25U.8.C. § 130005 .o v vvee e 13,14



25U.8.C. § 1300i-5()(A)(A) « -« v oo 13

25U.S.C. §1300i-5(b) ... . vei 30
25U.S.C. § 1300i-5(b)(4) + v v v ettt 30
25U.S.C.§1300i-5(C) ..o vv vt 16
25U.S.C. §1300i-5(c)(3) « vt oo e 30
25US.C.§1300i-5(c)(4) o oo oo e 30
25U.S.C. §1300i-5(d) .. ..o 16,30
25U.S.C. §1300i-5(d)(3) - o v v et 30
25U.S.C.§ 130006 ..ottt e 33
25U.S.C.§1300i-6(a) ... .o vvi e 17,29
25US.C.§1300i-6(b) ... 15,17,25,31
25U.S.C.§1300i-8 .. ..o 18,54
25US.C. §1300i-8(dA)(1) « oo v e e 55
25US.C.§1300i-8(d)(2) . .. v v AP 19
25U.S.C. §1300i-8(d)(5) - - -« v v i 19,22
25U.S.C.§13001-8(€) - ..o vv et 19
25U.S.C. § 13001-11 ... ..o 20,49,50
25U S.C.§1300i-11(C) v vvvniiiii i 22,49
25U.S.C. § 1300i-11(c)(1) - vevei i 49
25U.S.C. § 1300i-11(c)2) v v 49
Hoopa-Yurok Settlement Act of 1988, Pub. L. No. 100-580 § 13 ... .. .. 35
Mississippi Sioux Tribes Judgment Fund Distribution Act
25U.S.C.§1300d-26(a) . . .« vv v 50
25US.C.§1300d-26(b) .. .o v 50
25US8.C. §1300d-27(a) . .. ..o B 50
25U.S.C.§1300d-27(€) -« <o v v vee it 50
Pub. L. No. 101-301, 104 Stat. 206 (May 24,1990) .............. P 13
25US.C.§117a .......... ... e e 15,57
25 U.S.C. 8407 .. i 29,34-35
25 U.8.C. § 1407 .o 57
28US.C.§1TL oo e 39

28 U.S.C. § 1295(2)(3) - v e et e e e e e 1

- viii -



S. Rep. No. 100-564 (Sept. 30, 1988) . . ................ 10-11,14,36,37

S. Rep. No. 101-226, reprinted in 1990 US.C.C.AN. 196 ............ 13

53 Fed. Reg. 49,361 (Dec. 7, 1988) ........ i 12

53 Fed. Reg. 49,795 (Dec. 9, 1988) . ... oo, 13

54 Fed. Reg. 5,552 (Feb. 3, 1989) ..... e 13

56 Fed. Reg. 12,062 (Mar. 15,1991) ...... .. ... 13

56 Fed. Reg. 22,996 (May 17, 1991) ........ T 14
MISCELLANEOUS:

C. Fraser, Note, Protecting Native Americans: The Tribe as Parens
Patriae, 5 Mich. J. Race & L. 665 (Spring 2000) .............. 45

-ix -



STATEMENT OF RELATED CASES

(a)  No appeal in or from the same civil action or proceeding in the lower court

- was previously before this or any other appellate court. However,‘ this case
involves the Hoopa-Yurok Settlement Act of 1988, which has been addressed by
this Court in other contexts in Short v. United States, 50 F.3d 994 (Fed. Cir. 1995)
(Circuit Judges Mayer, Michel and Rader), and Karuk Tribe of California v.

| United States, 209 F.3d 1366 (Fed. Cir. 2000) (Circuit Judges Newman, Rader and
Schall).

(b)  There is no case known to counsel to be pending in this or any other court
that will directly affect or be directly affected by this court’s decision in the

pending appeal.



STATEMENT OF JURISDICTION
This Coutt has jurisdiction over an appeal from a final decision of the
United States Court of Federal Claims pursuant to 28 U.S.C. § 1295(a)(3).
STATEMENT OF THE ISSUE
Whether the Court of Federal Claims correctly held that the plaintiffs were
not beneficiaries of the Settlement Fund created by the Hoopa-Yurok Settlement_ -
Act of 1988 (“Settlement Act”™),” could not have been injured when the
Department of the Interior paid to the Yurok Tribe its apportioned share of the
Settlement Fund, and therefore had no standing to litigate whether the Settlement
Act authorized Interior to make thatv payment.
STATEMENT OF THE CASE
~ Twelve individual members of the Hoopa Valley Tribe, and the Hoopa
Valley Tribe (“Hoopa Tribe”) in its alleged capacity as parens patriae for its

remaining individual}members,y collectively “Hoopa Plaintiffs,” sued the United

¥ The relevant provisions of the Hoopa-Yurok Settlement Act of 19838,

Pub. L. No. 100-580, 102 Stat. 2924, codified as amended at 25 U.S.C. § 13001 et
seq., are in the Addendum. Provisions of the Settlement Act are referred to herein
by their U.S. Code section numbers.

¥ While the Hoopa Tribe filed its complaint “on its own behalf” as well as “in its
capacity as parens patriae on behalf of its members,” the Tribe subsequently
acknowledged that it has no claim on its own behalf. See A8 n.1 (“Plaintiffs
concede that the Hoopa Valley Tribe has no residual entitlement to the Fund.”).

-1-



States in the Court of Federal Claims on F ebrﬁary 1, 2008, alleging that Inteﬁor
breached its trust responsibility to them by disbursing the balance of the
Settlement Fund to the Yurok Tribe on April 20, 2007. The Hoopa Tribe had
received its apportioned share of the Settlement Fund in 1991. On January 15,
2008, the Yurok Tribe made a per capita distribution of a ﬁortion of that money to
- its members. Hoopa Plaintiffs claim, in effect, that under the law of the Short
case,” the Yurok Tribe should have included members of the Hoopa Tribe in that
distribution. Interior had no statutory or regulatory obligation to approve the
Yurok Tribe’s decision to make a per capita distribution after Interior disbursed
the Settlement Fund balance to the Yurok Tribe. Nevertheless, the Hoopa
Plaintiffs clairﬁ that when the Yurok Tribe did not include them in the per capita

distribution, they became entitled to damages from the United States Treas.ury’ in

Thus, only individual claims v;fere before the Court of Federal Claims, not a tribal
claim.

¥ Short v. United States, 486 F.2d 561 (Ct. Cl. 1973) (“Short I'"); 661 F.2d 150 (Ct.
Cl. 1981) (en banc) (“Short I); 719 F.2d 1133 (Fed. Cir. 1983) (“Short III""); 12
Cl. Ct. 36 (1987) (“Short IV’); 25 Cl. Ct. 722 (1992) (“Short V**); 28 Fed. Cl. 590
(1993) (“Short VI); 50 F.3d 994 (Fed. Cir. 1995) (“Short VII’). In Short, as
explained below, this Court held that individual Yurok Indians and other non-
Hoopa members were entitled to share in per capita distributions of revenues from
a joint reservation innorthern California set aside for the benefit of Hoopa, Yurok
and other Indians (the “Joint Reservation”). However, as explained below, the
Settlement Act supplanted the holding in Short with respect to post-Settlement Act
distributions. |

-



the amount of the distribution they would have received had the Yurok Tribe
included them in the distribution.

Congress enacted the Settlement Act to resolve longstanding disputes
regérding the ownership, management and revenﬁe of the Joint Reservation. As
directed by the Settlement Act, Interior made payments from the Settlement Fund
to the Hoopa Tribe and to speciﬁed classes of individual Indians (which did not
include individual members of the Hoopa Tribe). In decisions datéd March 1,
2007 and March 21, 2007, Ross O. Swimmer, Special Trustee for American
Indians at the Department of the Interior, concluded that the Settlement Act
authorized payment to the Yurok Tribe of the balance of the Settlement Fund.

Because the Hoopa Tribe had argued to Interior that the Settlement Act did
not authorize Interior to make that payment to the Yurok Tribe, Interior afforded
the Hoopa Tribe 30 days from its March 21, 2007 decision to file suit in federal
district court under the Administrative Procédure Act (“APA”) to challenge the
decision and move to enjoin the payment‘. The Hoopa Tribe did not file suit and
Interior disbursed the balance of the Settlement Fund to the Yurok Tribe on
April 20, 2007. Hoopa Plaintiffs waited nine months — uﬁtil the Yurok Tribe
distributed a portion of the money to its members on January 15, 2008 — and then

filed suit in the Court of Federal Claims claiming that, upon the Yurok Tribe’s per

-3-



capita distribution, in which th'ey did not share, they became entitled to damages
from the United States. Hoopa Plaintiffs base their claim on the law of the Short
case, which they say survived enactment of the Settlement Act and applies to the
January 15, 2008 per capita distribution.¥

Hoopa Plaintiffs filed in the Court of Federal Claims a Motion for Partial
Summary Judgment (Dkt. No. 9, filed April 2, 2008), asking for “judgment as a
matter of law that the United States is liable for breach of fiduciary obligation
resulting from its discriminatory distribution of the proceeds of timber sales and
management of the fofmer Joint Hoopa Valley Indian Reservation to fewer than all
of the Indians of the Reservation for whom the Indian trust funds were collected.”

The United States countered with Defehdant’s Combined Motion to
Dismiss, or in the Alternative for Summary Judgment (Dkt. No. 20, filed July 22,
2008). That motion was based on several legal grounds, the first of which was
that the Hoopa Plaintiffs had no interést in the Settlement Fund balance and could
not have been injured by the 2007 disbursement to the Yurok Tribe or by the

~ Yurok Tribe’s 2008 per capita distribution, and thus had no standing to litigate the

¥ The United States filed a third-party complaint against the Yurok Tribe alleging
that it properly distributed the Settlement Fund balance to the Yurok Tribe, but in
the event it was determined that it made the disbursement through a mistake of

fact or law, the United States sought to recover the money erroneously paid to the
Yurok Tribe. Dkt. No. 27, filed August 26, 2008.

4-



question whether those actions were authorized by the Settlement Act. It has been
the consistent position of the United States — and the Hoopa Plaintiffs have
conceded — that Interior paid to the Hoopa Tribe in 1991 all the money the
Settlement Act apportioned to it, such that the Hoopa Tribe “has no residual
entitlement to the Fund.” A8 n.1; Hoopa Br. 36. It has also been the consistent
position of the United States that the Settlement Act did not grant the individual

members of the Hoopa Tribe any interest in the Fund at all. And it has been the

consistent position of the United States that the law of the Short case only applies

to pre_-Settlement Act per capita distributions from Joint Reservation revenues, not
to any post-Settlement Act distributions from the Settlement Fund. |

The Court of Federal Claims agreed, conéluding that the Settlement Act
determined rights to the money in the Settlement Fund, and under the “plaiﬁ
meaning” of that Act, the Hoopa Tribe had in 2007 already received its full
entitlement from the Settlement Fund and individual Hoopa members had no
entitlement to the Settlement Fund at all. A8-9. Accordingly, the Court held that
the Hoopa Plaintiffs were not injured by Inferior’s 2007 disbursement to the Yurok
Tribe or by the Yurok Tribe’s 2008 per capita distribution, and thus lacked

standing to bring this suit. Jd. The Court granted the United States’ motion for






