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35KL558, and 35KL577.  Management of additional sites with these funds can 
occur with mutual written agreement between PacifiCorp and BLM.  

 
D. PacifiCorp shall provide up to, but no more than, $130,000 in funding for the 

development and implementation of a Road Management Plan to be implemented 
during the Interim Period.  The Road Management Plan shall be developed by 
BLM and PacifiCorp and will determine priorities for operation and maintenance, 
including remediation or restoration of redundant or unnecessary facilities, of the 
shared BLM/PacifiCorp road system within the Klamath River Canyon from J.C. 
Boyle Dam to the slack water of Copco Reservoir.



 

E-1  

APPENDIX E 
Elements for the Proposed Federal Legislation 

 
Elements Related to the Klamath Basin Restoration Agreement 

 
A. Confirm, ratify or approve as necessary to ensure the effectiveness of the Klamath 

Basin Restoration Agreement (KBRA), including any amendments approved by 
the Parties prior to enactment.  Authorize and direct the Secretary of the Interior, 
Secretary of Commerce, and the Secretary of Agriculture or their designees to 
execute and implement the KBRA. 

B. Confirm that execution of the KBRA by the Secretary of the Interior, Secretary of 
Commerce, and the Secretary of Agriculture or their designees is not a major 
federal action for purposes of the National Environmental Policy Act, 42 U.S.C.  
§ 4321, and direct all Federal Agency Parties to comply with all applicable 
environmental laws in consideration and approval of actions in implementation of 
the KBRA following its execution.   

C. Authorize Federal Agency Parties to enter into contracts, cooperative agreements, 
and other agreements in implementation of the KBRA; and authorize the 
acceptance and expenditure of non-federal funds or in-kind services for KBRA 
implementation. 

D. Notwithstanding any other provision of law, enactment of the KBRA title of this 
legislation and implementation of KBRA will not restrict the Tribes’ or other 
Parties’ eligibility for or receipt of funds, or be construed as an offset against any 
obligations or existing funds, under any federal or state laws.  

E. Establish in the Treasury the type and number of funds necessary for the deposit 
of appropriations and other monies, including donated funds, for implementation 
of the KBRA.  Management of funds shall be in accordance with the KBRA.  
Monies donated by non-federal entities for specific purposes to implement the 
KBRA shall be expended for those purposes only and shall not be subject to 
appropriation.    

F. Authorize appropriation of such sums as are necessary to carry out the programs, 
projects, and plans of the KBRA.  Costs associated with any actions taken 
pursuant to this Agreement shall be non-reimbursable to Reclamation Project 
contractors.     

G. Provide that the purposes of the Klamath Reclamation Project include irrigation, 
reclamation, domestic, flood control, municipal, industrial, power (as necessary to 
implement the KBRA), National Wildlife Refuge, and fish and wildlife.  Nothing 
in the project purposes section of the legislation shall be deemed to create a water 
right or affect existing water rights or water right claims.  The fish and wildlife 
and National Wildlife Refuge purposes of the Klamath Reclamation Project shall 
not adversely affect the irrigation purpose of the Project, provided that the 
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provisions regarding water allocations and delivery to the National Wildlife 
Refuges agreed upon in Section 15.1.2, including any additional water made 
available under Sections 15.1.2.E.ii and 18.3.2.B.v, of the Klamath River Basin 
Restoration Agreement are hereby deemed not to constitute an adverse effect 
upon the Klamath Reclamation Project’s irrigation purpose.  For purposes of the 
determination of water rights in the KBA, the purpose or purposes of the Klamath 
Reclamation Project shall be as existed prior to the enactment of this legislation; 
this provision shall be inapplicable upon the filing of Appendix E-1 to the KBRA. 

 
H. Provide that:  notwithstanding any other provision of law, the disposition of net 

revenues from the leasing of refuge lands within the Tule Lake National Wildlife 
Refuge and Lower Klamath National Wildlife Refuge, under section 4 of Public 
Law 88-567, 78 Stat. 850 (Sept. 2, 1964) (Kuchel Act) shall hereafter be: 

 
1. Ten percent of said net revenues to Tule Lake Irrigation District, as 

provided in article 4 of Contract No. 14-06-200-5954 and section 2(a) of 
the Act of August 1, 1956; 

 
2. Payment to Counties in lieu of taxes as provided in section 3 of Public 

Law 88-567; 
 
3. Twenty percent of said net revenues directly, without further 

authorization, to the U.S. Fish and Wildlife Service, Klamath Basin 
Refuges, for wildlife management purposes on the Tule Lake National 
Wildlife Refuge and  Lower Klamath National Wildlife Refuge;  

 
4. Ten percent of said net revenues directly, without further authorization to 

Klamath Drainage District for operation and maintenance responsibility 
for the Reclamation water delivery and drainage facilities within the 
boundaries of both Klamath Drainage District and Lower Klamath 
National Wildlife Refuge exclusive of the Klamath Straits Drain, subject 
to Klamath Drainage District’s assuming the U.S. Bureau of 
Reclamation’s Operation and Maintenance duties for Klamath Drainage 
District (Area K) lease lands; and 

 
5. The remainder shall be covered to the Reclamation fund to be applied as 

follows:  
 

(a) to operation and maintenance costs of Link River and Keno Dams; and  
 
(b) in any year where the remainder exceeds the actual costs in (a), for the 

Renewable Power Program in Section 17.7 of the KBRA or future 
capital costs of the Klamath Reclamation Project, pursuant to an 
expenditure plan submitted to and approved by the Secretary.   
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I. As applicable for the United States and the signatory Tribes:   
 

1. Confirm the commitments made in the KBRA, including the Assurances 
in Section 15.3 of the KBRA, and that such commitments are effective and 
binding according to their terms.   

2. Authorize the Tribes to issue the voluntary relinquishment and release of 
claims against the United States as provided in Section 15.3 of the KBRA.  

3. Establish terms limiting the effect of the commitments of the United States 
and Tribes to only those provided in the KBRA. 

4. Authorize and direct the Secretary to publish the notice identified in 
KBRA Sections 15.3.4.A or 15.3.4.C as applicable. 

J.  Provide for judicial review of a decision by the Secretary affecting rights or 
obligations created in Sections 15.3.5.C, 15.3.6.B.iii, 15.3.7.B.iii, 15.3.8.B, and 
15.3.9 under the Administrative Procedure Act, 5 U.S.C. §§ 701-706.  

 
K. Authorize the United States and the Klamath Tribes to enter into agreements 

consistent with Section 16.2 of the KBRA. 
 
L. Provide that nothing in the KBRA title of the legislation shall: determine existing 

water rights, affect existing water rights beyond what is stated in the KBRA, 
create any private cause of action, expand the jurisdiction of state courts to review 
federal agency actions or determine federal rights, provide any benefit to a federal 
official or member of Congress, amend or affect application or implementation of 
the Clean Water Act, Endangered Species Act, Federal Land Management Policy 
Act, Kuchel Act (Public Law 88-567), National Wildlife Refuge System 
Improvement Act of 1997 (Public Law 105-57), or supersede otherwise 
applicable federal law, except as expressly provided in the federal legislation. 

 
M. The KBRA title of the legislation shall provide that the provisions of the KBRA 

are deemed consistent with 43 U.S.C. § 666. 

N. Require that if the KBRA terminates, any federal funds provided to Parties that 
are unexpended must be returned to the United States, and any federal funds 
expended for the benefit of a Party shall be treated as an offset against any claim 
for damages by such Party arising from the Agreement. 
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Elements Related to the Klamath Hydroelectric Settlement Agreement 
   

A. Authorize and direct the Secretary of the Interior (Secretary), Secretary of 
Commerce, and Federal Energy Regulatory Commission (FERC) to implement 
the Klamath Hydroelectric Settlement Agreement (KHSA). 
 

B. Authorize and direct the Secretary to make the determination by March 31, 2012 
as set forth in Section 3 of the KHSA: whether facilities removal will advance 
restoration of the salmonid fisheries of the Klamath Basin and is in the public 
interest, which includes but is not limited to consideration of potential impacts on 
affected local communities and Tribes. 

 
C. Prohibit the Secretary from making the determination set forth in Section 3 of the 

KHSA if the conditions specified in Section 3.3.4 of the KHSA have not been 
satisfied. 

 
D. Authorize and direct the Secretary, if the Secretarial determination provides for 

facilities removal, to designate as part of that determination a dam removal entity 
(DRE) with the capabilities and responsibilities set forth in Section 7 of the 
KHSA; the Secretary may designate either the Department of the Interior or a 
non-federal entity as the DRE, consistent with the requirements of Section 3.3.4.E 
of the KHSA.  

 
E. Direct the Secretary to publish notification of the Secretarial Determination in the 

Federal Register.   
 

F. Provide jurisdiction for judicial review of the Secretarial determination in the U.S. 
Court of Appeals for the 9th Circuit or the D.C. Circuit. 

 
G. Authorize the DRE:  to accept, expend and manage non-federal funds for facilities 

removal; to enter into appropriate agreements with the States of California and 
Oregon, Tribes, other public agencies, or others to assist in implementation of the 
KHSA; to develop a definite plan for facilities removal; to accept from PacifiCorp 
all rights, title, and other interests in the facilities upon providing notice that it is 
ready to commence with facilities removal; and to perform such removal, all as 
provided in Sections 4 and 7 of the KHSA. 

 
H. Authorize and direct the DRE to seek and obtain necessary permits, certifications, 

and other authorizations to implement facilities removal, including but not limited 
to a permit under 33 U.S.C. § 1344. 

 
I. Provide that Facilities Removal shall be subject to applicable requirements of 

State and local laws respecting permits, certifications and other authorizations, to 
the extent such requirements are consistent with the Secretarial determination and 
the Definite Plan, including the schedules for Facilities Removal. 
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J. Direct the Department of the Interior or the Non-Federal DRE to enter into a 
contract with PacifiCorp that provides that:  upon transfer of title to the facilities, 
and until notified by the DRE to cease generation of electric power, PacifiCorp 
shall continue such generation, retain title to any and all power so generated by 
the facilities, and continue to use the output for the benefit of its retail customers 
under the jurisdiction of relevant state public utility commissions.  

 
K. Authorize and direct the Secretary of the Interior, upon notice that the DRE is 

ready to perform removal of the J.C. Boyle development, to accept transfer of the 
Keno Dam from PacifiCorp, to be managed as a part of the Klamath Reclamation 
Project, as provided in Section 3.3.4.B and Section 7.5 of the KHSA. 

 
L. Provide PacifiCorp with protection from liability as follows: “Notwithstanding 

any other federal, state, local law or common law, PacifiCorp shall not be liable 
for any harm to persons, property, or the environment, or damages resulting from 
either Facilities Removal or Facility operation arising from, relating to, or 
triggered by actions associated with Facilities removal, including but not limited 
to any damage caused by the release of any material or substance, including but 
not limited to hazardous substances.” 

 
M. Further provide: ”Notwithstanding any other federal, state, local law or common 

law, no person or entity contributing funds for facilities removal pursuant to the 
KHSA shall be held liable, solely by virtue of that funding, for any harm to 
persons, property, or the environment, or damages arising from either facilities 
removal or facility operation arising from, relating to, or triggered by actions 
associated with facilities removal, including any damage caused by the release of 
any material or substance, including hazardous substances.” 

 
N. Further provide that: “Notwithstanding Section 10(c) of the Federal Power Act, 

this protection from liability preempts the laws of any State to the extent such 
laws are inconsistent with this Act, except that this Act shall not be construed to 
limit any otherwise available immunity, privilege, or defense under any other 
provision of law.” 

 
O. Further provide that the liability protections in Paragraphs L through N, above, 

shall take effect as they relate to any particular facility only upon transfer of title 
to that facility from PacifiCorp to the DRE. 

 
P. Direct FERC to issue annual licenses authorizing PacifiCorp to continue to 

operate Project No. 2082 until PacifiCorp transfers title to the DRE, and provide 
that FERC’s jurisdiction under the Federal Power Act shall terminate with respect 
to a given facility upon PacifiCorp’s transfer of title for such facility to the DRE; 
if the facilities are removed in a staged manner, annual FERC license conditions 
applying to the facility being removed shall no longer be in effect, and PacifiCorp 
shall continue to comply with license conditions pertaining to any facility still in 
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place to the extent such compliance is not prevented by the removal of any other 
facility. 

 
Q. Direct FERC to stay its proceeding on PacifiCorp’s pending license application 

for Project No. 2082 as long as the KHSA remains in effect, and resume such 
proceeding, and take final action on the license application, only if the KHSA 
terminates; except that FERC will resume timely consideration of the pending 
FERC license application for the Fall Creek development within 60 days of the 
transfer of the Iron Gate Facility to the DRE. 

 
R. Provide that if the KHSA terminates, the Secretarial Determination and findings 

of fact shall not be admissible or otherwise relied upon in FERC’s proceedings on 
the license application. 

 
S. Provide that on PacifiCorp’s filing of an application for surrender of the Eastside 

and Westside developments of Project No. 2082 pursuant to Section 6.4.1 of the 
KHSA, FERC shall issue an appropriate order regarding partial surrender of the 
license specific to the Eastside and Westside developments, including any 
reasonable and appropriate conditions. 

 
T. Provide that nothing in the KHSA title of the legislation shall:  modify existing 

water rights; affect the rights of any Tribe; or supersede otherwise applicable 
federal law, except as expressly provided in the legislation.  
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APPENDIX  F 
Oregon Surcharge Act 
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APPENDIX G-1 
Water Bond Language (California)  

 
79757.  Of the funds provided in Section 79750, not more than two hundred fifty million dollars 
($250,000,000) shall be available for dam removal and related measures in the Klamath River 
watershed if the secretary finds that all of the following conditions have been met: 
 
   (a) The State of California, the State of Oregon, the United States, and PacifiCorp have 
executed a dam removal agreement. 
 
   (b) The State of California, the State of Oregon, and the United States have made the 
determinations required under the agreement to effect dam removal.  
 
   (c) Ratepayer funds required by the agreement have been authorized and will be timely 
provided. 
 
   (d) All other conditions required in the agreement have been met.  
 
79758.  Of the funds provided in Section 79750, not less than twenty million dollars 
($20,000,000) shall be allocated to Siskiyou County for the purpose of economic development as 
defined in Section 13997.2 of the Government Code. 



 

G-2  

APPENDIX G-2 
CEQA Legislation Language (California) 

 
Uncodified Statute 
  
Application of Division 13 of the Public Resources Code to activities and approvals related to 
the Klamath Basin, as more particularly described in two agreements between the United States, 
the State of California, the State of Oregon and other Klamath Basin Stakeholders, shall be 
limited as follows: 
  
(a) The following activities related to restoration of the Klamath Basin are not a “project” as 
defined in Public Resources Code section 21065: 
  

(1) Execution of the Klamath Hydroelectric Settlement Agreement; 
  

(2) Execution of the Klamath Basin Restoration Agreement; 
  

(3) A request to the California Public Utilities Commission to establish a surcharge to fund 
dam removal activities pursuant to the Klamath Hydroelectric Settlement Agreement, or the 
California Public Utilities Commission's action on such request. 

  
(b) Division 13 of the Public Resources Code shall apply to the decision of whether to concur 
with the determination by the United States to remove any or all of the dams described in the 
Klamath Hydroelectric Settlement Agreement, whether to approve any projects that are proposed 
for approval pursuant to such determination and whether to approve any projects that are 
proposed pursuant to the Klamath Basin Restoration Agreement after its execution.  
 
Environmental review prepared pursuant to this subdivision shall focus on the issues that are ripe 
for decision at the time of the concurrence and/or proposal, and from which later environmental 
review may tier. The Department of Fish and Game may be the lead agency for the 
environmental review of the decision of whether to concur in the determination by the United 
States described in this subdivision. 
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Calculation of Initial Customer Surcharge Target 

 
 
 
 
 



Assumptions:
Green shaded cells drive table assumptions for Annual interest rate and Annual Spend Rate
After setting assumptions, adjust Total Target Collection to achieve $200M in cell G137

Annual Collection Total Target Collection
Annual Surcharge Collected Jan10 - Jun12 17,200$                172,000$                     
Annual Surcharge Collected Jul12 - Dec20 17,200$                
Annual Interest Rate 3.50%

Monthly Spend Annual Spend
Cash Outflow 10-12 0.00% 0.00%
Cash Outflow 13-16 0.42% 5.00%
Cash Outflow 17-19 0.83% 10.00%

Year Beginning Balance Cash Inflow Cash Outflow Interest Earned Ending Balance Collection Check Interest Check

J-10 -$                                                               1,433$                  -$                        2$                                1,435$                        
F-10 1,435$                                                            1,433$                  -$                        6$                                2,875$                        
M-10 2,875$                                                            1,433$                  -$                        10$                              4,319$                        
A-10 4,319$                                                            1,433$                  -$                        15$                              5,767$                        
M-10 5,767$                                                            1,433$                  -$                        19$                              7,219$                        
J-10 7,219$                                                            1,433$                  -$                        23$                              8,676$                        
J-10 8,676$                                                            1,433$                  -$                        27$                              10,136$                      
A-10 10,136$                                                          1,433$                  -$                        32$                              11,601$                      
S-10 11,601$                                                          1,433$                  -$                        36$                              13,071$                      
O-10 13,071$                                                          1,433$                  -$                        40$                              14,544$                      
N-10 14,544$                                                          1,433$                  -$                        45$                              16,022$                      
D-10 16,022$                                                          1,433$                  -$                        49$                              17,504$                      17,200$             304$               
J-11 17,504$                                                          1,433$                  -$                        53$                              18,991$                      
F-11 18,991$                                                          1,433$                  -$                        57$                              20,481$                      
M-11 20,481$                                                          1,433$                  -$                        62$                              21,977$                      
A-11 21,977$                                                          1,433$                  -$                        66$                              23,476$                      
M-11 23,476$                                                          1,433$                  -$                        71$                              24,980$                      
J-11 24,980$                                                          1,433$                  -$                        75$                              26,488$                      
J-11 26,488$                                                          1,433$                  -$                        79$                              28,001$                      
A-11 28,001$                                                          1,433$                  -$                        84$                              29,518$                      
S-11 29,518$                                                          1,433$                  -$                        88$                              31,040$                      
O-11 31,040$                                                          1,433$                  -$                        93$                              32,566$                      
N-11 32,566$                                                          1,433$                  -$                        97$                              34,096$                      
D-11 34,096$                                                          1,433$                  -$                        102$                            35,631$                      17,200$             927$               
J-12 35,631$                                                          1,433$                  -$                        106$                            37,170$                      
F-12 37,170$                                                          1,433$                  -$                        111$                            38,714$                      
M-12 38,714$                                                          1,433$                  -$                        115$                            40,262$                      
A-12 40,262$                                                          1,433$                  -$                        120$                            41,815$                      
M-12 41,815$                                                          1,433$                  -$                        124$                            43,373$                      
J-12 43,373$                                                          1,433$                  -$                        129$                            44,934$                      
J-12 44,934$                                                          1,433$                  187$                       133$                            46,313$                      
A-12 46,313$                                                          1,433$                  193$                       137$                            47,691$                      
S-12 47,691$                                                          1,433$                  199$                       141$                            49,066$                      
O-12 49,066$                                                          1,433$                  204$                       145$                            50,440$                      
N-12 50,440$                                                          1,433$                  210$                       149$                            51,812$                      
D-12 51,812$                                                          1,433$                  216$                       153$                            53,182$                      17,200$             1,561$            
J-13 53,182$                                                          1,433$                  222$                       157$                            54,551$                      
F-13 54,551$                                                          1,433$                  227$                       161$                            55,918$                      
M-13 55,918$                                                          1,433$                  233$                       165$                            57,283$                      
A-13 57,283$                                                          1,433$                  239$                       169$                            58,647$                      
M-13 58,647$                                                          1,433$                  244$                       173$                            60,008$                      
J-13 60,008$                                                          1,433$                  250$                       177$                            61,368$                      
J-13 61,368$                                                          1,433$                  256$                       181$                            62,727$                      
A-13 62,727$                                                          1,433$                  261$                       185$                            64,083$                      
S-13 64,083$                                                          1,433$                  267$                       189$                            65,438$                      
O-13 65,438$                                                          1,433$                  273$                       193$                            66,792$                      
N-13 66,792$                                                          1,433$                  278$                       196$                            68,143$                      
D-13 68,143$                                                          1,433$                  284$                       200$                            69,493$                      
J-14 69,493$                                                          1,433$                  290$                       204$                            70,841$                      17,200$             2,192$            
F-14 70,841$                                                          1,433$                  295$                       208$                            72,187$                      
M-14 72,187$                                                          1,433$                  301$                       212$                            73,532$                      
A-14 73,532$                                                          1,433$                  306$                       216$                            74,875$                      
M-14 74,875$                                                          1,433$                  312$                       220$                            76,217$                      
J-14 76,217$                                                          1,433$                  318$                       224$                            77,556$                      
J-14 77,556$                                                          1,433$                  323$                       228$                            78,894$                      
A-14 78,894$                                                          1,433$                  329$                       232$                            80,231$                      
S-14 80,231$                                                          1,433$                  334$                       236$                            81,565$                      
O-14 81,565$                                                          1,433$                  340$                       239$                            82,898$                      
N-14 82,898$                                                          1,433$                  345$                       243$                            84,230$                      
D-14 84,230$                                                          1,433$                  351$                       247$                            85,559$                      17,200$             2,710$            
J-15 85,559$                                                          1,433$                  356$                       251$                            86,887$                      
F-15 86,887$                                                          1,433$                  362$                       255$                            88,213$                      
M-15 88,213$                                                          1,433$                  368$                       259$                            89,538$                      
A-15 89,538$                                                          1,433$                  373$                       263$                            90,861$                      
M-15 90,861$                                                          1,433$                  379$                       267$                            92,182$                      
J-15 92,182$                                                          1,433$                  384$                       270$                            93,502$                      
J-15 93,502$                                                          1,433$                  390$                       274$                            94,820$                      
A-15 94,820$                                                          1,433$                  395$                       278$                            96,136$                      
S-15 96,136$                                                          1,433$                  401$                       282$                            97,451$                      
O-15 97,451$                                                          1,433$                  406$                       286$                            98,764$                      
N-15 98,764$                                                          1,433$                  412$                       290$                            100,075$                    

Monthly Interest Estimator
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Year Beginning Balance Cash Inflow Cash Outflow Interest Earned Ending Balance Collection Check Interest Check
D-15 100,075$                                                        1,433$                  417$                       293$                            101,385$                    17,200$             3,267$            
J-16 101,385$                                                        1,433$                  422$                       297$                            102,693$                    
F-16 102,693$                                                        1,433$                  428$                       301$                            104,000$                    
M-16 104,000$                                                        1,433$                  433$                       305$                            105,304$                    
A-16 105,304$                                                        1,433$                  439$                       309$                            106,608$                    
M-16 106,608$                                                        1,433$                  444$                       312$                            107,909$                    
J-16 107,909$                                                        1,433$                  450$                       316$                            109,209$                    
J-16 109,209$                                                        1,433$                  455$                       320$                            110,507$                    
A-16 110,507$                                                        1,433$                  460$                       324$                            111,804$                    
S-16 111,804$                                                        1,433$                  466$                       328$                            113,099$                    
O-16 113,099$                                                        1,433$                  471$                       331$                            114,392$                    
N-16 114,392$                                                        1,433$                  477$                       335$                            115,684$                    
D-16 115,684$                                                        1,433$                  482$                       339$                            116,974$                    17,200$             3,816$            
J-17 116,974$                                                        1,433$                  975$                       342$                            117,774$                    
F-17 117,774$                                                        1,433$                  981$                       344$                            118,570$                    
M-17 118,570$                                                        1,433$                  988$                       346$                            119,362$                    
A-17 119,362$                                                        1,433$                  995$                       349$                            120,150$                    
M-17 120,150$                                                        1,433$                  1,001$                    351$                            120,933$                    
J-17 120,933$                                                        1,433$                  1,008$                    353$                            121,712$                    
J-17 121,712$                                                        1,433$                  1,014$                    356$                            122,486$                    
A-17 122,486$                                                        1,433$                  1,021$                    358$                            123,257$                    
S-17 123,257$                                                        1,433$                  1,027$                    360$                            124,023$                    
O-17 124,023$                                                        1,433$                  1,034$                    362$                            124,785$                    
N-17 124,785$                                                        1,433$                  1,040$                    365$                            125,543$                    
D-17 125,543$                                                        1,433$                  1,046$                    367$                            126,297$                    17,200$             4,253$            
J-18 126,297$                                                        1,433$                  1,052$                    369$                            127,047$                    
F-18 127,047$                                                        1,433$                  1,059$                    371$                            127,793$                    
M-18 127,793$                                                        1,433$                  1,065$                    373$                            128,534$                    
A-18 128,534$                                                        1,433$                  1,071$                    375$                            129,272$                    
M-18 129,272$                                                        1,433$                  1,077$                    378$                            130,005$                    
J-18 130,005$                                                        1,433$                  1,083$                    380$                            130,735$                    
J-18 130,735$                                                        1,433$                  1,089$                    382$                            131,461$                    
A-18 131,461$                                                        1,433$                  1,096$                    384$                            132,183$                    
S-18 132,183$                                                        1,433$                  1,102$                    386$                            132,900$                    
O-18 132,900$                                                        1,433$                  1,108$                    388$                            133,614$                    
N-18 133,614$                                                        1,433$                  1,113$                    390$                            134,324$                    
D-18 134,324$                                                        1,433$                  1,119$                    392$                            135,031$                    17,200$             4,568$            
J-19 135,031$                                                        1,433$                  1,125$                    394$                            135,733$                    
F-19 135,733$                                                        1,433$                  1,131$                    396$                            136,431$                    
M-19 136,431$                                                        1,433$                  1,137$                    398$                            137,126$                    
A-19 137,126$                                                        1,433$                  1,143$                    400$                            137,817$                    
M-19 137,817$                                                        1,433$                  1,148$                    402$                            138,504$                    
J-19 138,504$                                                        1,433$                  1,154$                    404$                            139,188$                    
J-19 139,188$                                                        1,433$                  1,160$                    406$                            139,868$                    
A-19 139,868$                                                        1,433$                  1,166$                    408$                            140,544$                    
S-19 140,544$                                                        1,433$                  1,171$                    410$                            141,216$                    
O-19 141,216$                                                        1,433$                  1,177$                    412$                            141,885$                    
N-19 141,885$                                                        1,433$                  1,182$                    414$                            142,550$                    
D-19 142,550$                                                        1,433$                  1,188$                    416$                            143,212$                    17,200$             4,864$            

Ten-Year Totals 172,000$              57,203$                  28,415$                       200,415$ Total Surcharge Fund Collection

Confidential - For Settlement Purposes Only
Illustrative Example

27 May 2009
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APPENDIX I  
Study Process Guidelines 

 
 In providing the information to support the Secretarial Determination as set forth fully in 

Section 3 of the Settlement, the federal team will address three decisions to be made by the 
Secretary:  

 
• Whether Facilities Removal can be completed within the State Cost Cap or an amount 

otherwise agreed to by the Parties, 
• The “Secretarial Determination” of whether Facilities Removal will benefit the fisheries 

and will otherwise be in the public interest, and 
• Whether Interior will be the Dam Removal Entity in the event of an Affirmative 

Determination. 

Overall, the supporting analyses will, at a minimum, address the following: 
 

• A cost estimate of  Facilities Removal; 
• Identification and management of risks and of foreseeable liabilities associated with 

Facilities Removal;  
• The environmental effects of Facilities Removal;  
• The impacts on local and Tribal communities; and 
• An economic analysis. 

This Appendix outlines the approach to complete the analyses needed to support the 
Secretarial Determination.  The key discipline areas that need study and analysis for the 
Secretarial Determination fall into six categories, including: 

• Engineering  

• Sediment Composition, Fate and Transport  

• Water Quality  

• Fisheries  

• Economics  

• Liability and Risk Management 

The study efforts will concentrate on these areas.  However, if other key disciplines are 
identified in the process, they will be included.  The Parties recognize that other studies and 
analyses are established in the existing record.  The non-federal Parties agree to collaborate and 
provide recommendations for prioritized activities related to the Secretarial Determination for 
each of the six categories and shall communicate through the Technical Coordination Committee 
(TCC).  See Appendix A.  Such recommendations will include developing key questions or 
objectives for the Secretarial Determination in order to provide context for the near-term priority 
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studies and analyses.  However, final decisions on studies and analyses remain at the Secretary’s 
discretion.   
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APPENDIX J 
Science Process 

 
1.  Introduction 
 

The federal team agrees to an open and transparent science process for the 2012 Secretarial 
Determination and continuing through the subsequent phases, if there are any, leading up to 
Facilities Removal in the event of an Affirmative Determination.  The goal of this science process 
is to provide for transparency and integrity in the preparation, identification, and use of scientific 
and technological information that supports the actions and decisions arising from the Settlement.   

 
2.   Description of Science in Settlement 
 
 For purposes of the Settlement, 
 
 Science Process means the essential technical studies undertaken that will support the 
Secretarial Determination and that will continue through subsequent phases up to Facilities 
Removal.  Consistent with well established scientific standards, the process shall seek to make 
reasonable, objective, accurate, technically appropriate use of data and analyses, including 
existing work, and not advocate or otherwise limit the analyses and conclusions of the studies to 
fit a predetermined outcome.  The studies developed or used or the process used to review 
existing studies will be conducted in accordance with Memorandum on Scientific Integrity 
attached herein. 
 
 Sufficiency of Science means that all new studies and analyses undertaken, or any 
existing data sets or studies relied upon in whole or in part, shall be of high technical quality, 
scientifically defensible, and of sufficient depth and scope to support fully informed decision-
making by the Secretary. 
 
3.  Application 
 

The Secretary of the Interior will determine whether Facilities Removal should proceed. 
 
Elements of the science process to be established to support the Secretarial Determination 

are described in the Coordination Process for the Studies Supporting the Secretarial 
Determination (Appendix A) and the peer review process outlined below.  The Secretary and the 
federal team will also seek public input during the Secretarial Determination process. 

 
For the Secretarial Determination there may be opportunities to include findings and 

raw data from previous studies conducted in the Klamath Basin that could reduce, minimize, or 
even eliminate the need for new data collection and studies.  The federal team will coordinate with 
the Parties, through the TCC, to identify those important previous studies, current data gaps, 
and work plans as outlined in Section 1.A of Appendix A.  
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4.  Peer Review Process 
 
The federal parties will consider input from the Parties, through the TCC, and from the public 
regarding which studies should be peer reviewed.  At the discretion of the Secretary, reports and 
data sets with the potential of having a major effect on the Secretarial Determination will be peer 
reviewed by subject-matter experts.   
 



 
 
 THE WHITE HOUSE 
 
 Office of the Press Secretary 
 
                                                                  
 
For Immediate Release       March 9, 2009 
 
 

March 9, 2009 
 
 
MEMORANDUM FOR THE HEADS OF EXECUTIVE DEPARTMENTS AND AGENCIES 
 
SUBJECT:  Scientific Integrity 
 
 
Science and the scientific process must inform and guide 
decisions of my Administration on a wide range of issues, 
including improvement of public health, protection of the 
environment, increased efficiency in the use of energy and 
other resources, mitigation of the threat of climate change, 
and protection of national security. 
 
The public must be able to trust the science and scientific 
process informing public policy decisions.  Political officials 
should not suppress or alter scientific or technological 
findings and conclusions.  If scientific and technological 
information is developed and used by the Federal Government, 
it should ordinarily be made available to the public.  To 
the extent permitted by law, there should be transparency in 
the preparation, identification, and use of scientific and 
technological information in policymaking.  The selection of 
scientists and technology professionals for positions in the 
executive branch should be based on their scientific and 
technological knowledge, credentials, experience, and integrity. 
 
By this memorandum, I assign to the Director of the Office of 
Science and Technology Policy (Director) the responsibility for 
ensuring the highest level of integrity in all aspects of the 
executive branch's involvement with scientific and technological 
processes.  The Director shall confer, as appropriate, with the 
heads of executive departments and agencies, including the 
Office of Management and Budget and offices and agencies  
 

more 
 

(OVER) 
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within the Executive Office of the President (collectively, 
the "agencies"), and recommend a plan to achieve that goal 
throughout the executive branch. 
 
Specifically, I direct the following: 
 
1. Within 120 days from the date of this memorandum, the 
Director shall develop recommendations for Presidential action 
designed to guarantee scientific integrity throughout the 
executive branch, based on the following principles: 
 
 (a) The selection and retention of candidates for 

science and technology positions in the executive branch 
should be based on the candidate's knowledge, credentials, 
experience, and integrity; 

 
 (b) Each agency should have appropriate rules and 

procedures to ensure the integrity of the scientific 
process within the agency; 

 
 (c) When scientific or technological information is 

considered in policy decisions, the information should be 
subject to well-established scientific processes, including 
peer review where appropriate, and each agency should 
appropriately and accurately reflect that information in 
complying with and applying relevant statutory standards; 

 
 (d) Except for information that is properly restricted 

from disclosure under procedures established in accordance 
with statute, regulation, Executive Order, or Presidential 
Memorandum, each agency should make available to the public 
the scientific or technological findings or conclusions 
considered or relied on in policy decisions; 

 
 (e) Each agency should have in place procedures to 

identify and address instances in which the scientific 
process or the integrity of scientific and technological 
information may be compromised; and 

 
 (f) Each agency should adopt such additional procedures, 

including any appropriate whistleblower protections, as 
are necessary to ensure the integrity of scientific and 
technological information and processes on which the 
agency relies in its decisionmaking or otherwise uses 
or prepares. 

 
more 
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2. Each agency shall make available any and all information 
deemed by the Director to be necessary to inform the Director 
in making recommendations to the President as requested by this 
memorandum.  Each agency shall coordinate with the Director in 
the development of any interim procedures deemed necessary to 
ensure the integrity of scientific decisionmaking pending the 
Director's recommendations called for by this memorandum. 
 
3. (a) Executive departments and agencies shall carry out the 

provisions of this memorandum to the extent permitted by 
law and consistent with their statutory and regulatory 
authorities and their enforcement mechanisms. 

 
(b) Nothing in this memorandum shall be construed to 
impair or otherwise affect: 

 
 (i)   authority granted by law to an executive 

department, agency, or the head thereof; or 
 

(ii)  functions of the Director of the Office 
of Management and Budget relating to budgetary, 
administrative, or legislative proposals. 

 
 (c) This memorandum is not intended to, and does not, 

create any right or benefit, substantive or procedural, 
enforceable at law or in equity, by any party against the 
United States, its departments, agencies, or entities, 
its officers, employees, or agents, or any other person. 

 
4. The Director is hereby authorized and directed to publish 
this memorandum in the Federal Register. 
 
 
      BARACK OBAMA 
 
 
      # # # 
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APPENDIX K 
List of Authorized Representatives 

 
For PacifiCorp: 
 

Dean Brockbank 
Vice President, General Counsel 
PacifiCorp Energy 
1407 W. North Temple, Suite 320 
Salt Lake City, Utah  84116 
Tel:  801-220-4568 
Dean.brockbank@pacificorp.com 

 
For United States Department of the Interior: 
 

Ken Salazar 
Secretary of the Interior 
Department of the Interior 
1849 C Street, NW 
Washington, DC  20240 

 
For United States Department of Commerce’s National Marine Fisheries Service: 
 

Rodney R. McInnis, Regional Administrator 
National Marine Fisheries Service 
Southwest Region 
501 West Ocean Boulevard, Suite 4200 
Long Beach, CA 90802 
Tel:  562-980-4005 
Rod.Mcinnis@noaa.gov 

 
For Oregon Department of Environmental Quality: 
 

Steve Kirk 
Oregon Department of Environmental Quality 
475 NE Bellevue Dr. 
Bend, OR 97701 
Tel: 541-633-2023 
steve.kirk@state.or.us 
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For Oregon Department of Fish and Wildlife: 
 

Ken Homolka 
Oregon Department of Fish and Wildlife 
3406 Cherry Ave. NE 
Salem, Or. 97303 
Tel: 503-947-6090 
Ken.Homolka@state.or.us  

 
For Oregon Water Resources Department: 
 

Mary S. Grainey 
Oregon Water Resources Department 
725 Summer St NE, Suite A 
Salem, OR  97301 
Tel: 503-986-0833 
Mary.S.Grainey@wrd.state.or.us 
 

For California Department of Fish and Game: 
 

John McCamman 
Acting Director 
CA Department of Fish & Game 
1416 Ninth Street  
Sacramento, CA 95814 
Director@dfg.ca.gov 

 
For California Natural Resources Agency: 
 

Kirk E. Miller 
Deputy Secretary and General Counsel 
Resources Agency 
1416 Ninth Street, Ste. 1311 
Sacramento, CA  95814 
Tel:  916-653-0569 

 
For Karuk Tribe: 
 

Arch Super 
Chairman 
Karuk Tribe 
PO Box 1016 
Happy Camp, CA  96039 
Tel:  530-493-1600 
asuper@karuk.us 
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For Klamath Tribes: 
 

Joseph Kirk 
Chairman 
The Klamath Tribes 
Box 436 
Chiloquin, OR  97624 
Tel:  541-783-2219 

 
For Yurok Tribe: 
 

Thomas P. O’Rourke 
Senior Chairman 
P.O. Box 1027 
Klamath, CA  95548 
Tel:  707-482-1374 

 
For Siskiyou County, California: 
 

Chairman of the Board of Supervisors 
County of Siskiyou 
P.O. Box 659 
205 Lane Street 
Yreka, CA  96097 
Tel:  530-842-8100 

 
For Humboldt County, California: 
 
 Jill K. Duffy 

Humboldt County Board of Supervisors 
825 5th Street, Room 111 
Eureka, CA  95501 

 
For Klamath County, Oregon: 
 

John Elliott 
Klamath County Commissioner 
305 Main Street 
Klamath Falls, OR 97601 
541-883-5100 
jwelliott@co.klamath.or.us  
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For Friends of the River: 
 

Kelly Catlett 
Hydropower Reform Policy Advocate 
1418 20th Street, Suite 100 
Sacramento, CA 95811 
916-442-3155 
Kelly@friendsoftheriver.org 

 
For Trout Unlimited: 
 

Charlton H. Bonham 
California Director 
Trout Unlimited 
1808B 5th Street 
Berkeley, CA 94710 
Tel:  510-528-4164 
cbonham@tu.org 

 
For California Trout: 

 
Curtis Knight 
Mt. Shasta Program Manager 
California Trout 
701 S. Mt. Shasta Blvd. 
Mt. Shasta, CA  96067 
Tel:  530-926-3755 
cknight@caltrout.org 

 
For American Rivers: 
 

Steve Rothert 
Director, California Regional Office 
American Rivers 
432 Broad St. 
Nevada City, CA 95959 
Tel:  530-478-5672 
Fax:  530-478-5849 
srothert@amrivers.org 
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For Pacific Coast Federation of Fishermen’s Associations: 
 

Glen H. Spain 
Northwest Regional Director 
Pacific Coast Federation of Fishermen’s Associations 
P.O. Box 11170 
Eugene, OR  97740-3370 
Tel:  541-689-2000 
Email:  fish1ifr@aol.com 

 
For Institute for Fisheries Resources: 
 

Glen H. Spain 
Northwest Regional Director 
Institute for Fisheries Resources 
P.O. Box 11170 
Eugene, OR  97740-3370 
Tel:  541-689-2000 
Email:  fish1ifr@aol.com 

 
For Upper Klamath Water Users Association: 
 

Karl Scronce, President 
Upper Klamath Water Useres Association 
219 Pine Street, Klamath Falls, OR 97601 
541-281-2053 
Karl.scronce@gmail.com  

 
For Northern California Council, Federation of Fly Fishers: 
 

Mark Rockwell 
Vice President, Conservation 
19737 Wildwood West Drive 
Penn Valley, California 95946 
(530) 432-9198 
summerhillfarmpv@aol.com 

 
Salmon River Restoration Council: 
 

Petey Brucker 
 President 
 Salmon River Restoration Council 
 Salmon River Watershed Center, PO Box 1089,  

Sawyers Bar, CA 96027 
530-462-4665 

 peteybrucker@gmail.com 
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National Center for Conservation Science and Policy: 
 

Dominick A. DellaSala 
President and Chief Scientist 
National Center for Conservation Science & Policy 
84 4th Street 
Ashland, OR 97520 
541-482-4459 
dominick@nccsp.org 

 
For Tulelake Irrigation District: 
 
 Earl Danosky, Manager 
 P.O. Box 699 
 Tulelake, CA 96134 
 Tel:  530-667-2249 
 tid@cot.net  

 
For Klamath Irrigation District: 
 

David A. Solem, Manager 
 6640 K.I.D. Lane 
 Klamath Falls, OR 97603 
 Tel:  541-882-6661 
 kid@cvcwireless.net  

 
For Klamath Drainage District: 
 

Joe Frost, Manager 
 280 Main Street  
 Klamath Falls, OR 97601 
 Tel:  541-882-4436 
 lhorsley1@charter.net  
 
For Klamath Basin Improvement District: 
 

Cindy Cherry, Secretary 
 6640 K.I.D. Lane  
 Klamath Falls, OR 97603 
 Tel:  541-882-6661  
 kid@cvcwireless.net  
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For Ady District Improvement Company: 
 
 Bob Flowers 
 P.O. Box 224 
 Midland, OR 97634 
 Tel:  541-883-2069 
 Sodman77@hotmail.com  
 
For Enterprise Irrigation District: 
 

Shane McDonald, Manager 
 3939 South 6th Street, #325 
 Klamath Falls, OR  97603  
 Tel:  541-884-4986 
 eidistrict@clearwire.net 

 
For Malin Irrigation District: 
 

Luke Robinson 
 P.O. Box 355 
 Malin, OR 97632 
 Tel:  541-723-2049 
 shastaviewirrigation@hotmail.com  
 
For Midland District Improvement Company: 
 

Joe Frost, Manager 
 P.O. Box 64 
 Midland, OR 97634 
 Tel:  541-332-3294 
 dccar@earthlink.net  
 
For Pine Grove Irrigation District: 
 

Shane McDonald, Manager 
 3939 South Sixth Street, #325 
 Klamath Falls, OR 97603 
 Tel:  541-891-2979 
 mcdonalds.eidistrict@clearwire.net  
 



 

K-8  

For Pioneer District Improvement Company: 
 
 Lynette Ward 
 11821 Hwy 66 
 Klamath Falls, OR 97601-9082 
 Tel:  541-882-2993 
 pdic-1916@yahoo.com  
 
For Poe Valley Improvement District: 
 
 Cindy Cherry, Secretary 
 6640 K.I.D. Lane  
 Klamath Falls, OR 97603 
 (541) 882-6661  
 kidcindy@cvcwireless.net  
 
For Shasta View Irrigation District: 
 
 Luke Robinson, Manager 
 Shasta View Irrigation District 
 P.O. Box 46 
 Malin, OR  97632 
 Tel:  541-723-4951 
 chagerty@centurytel.net 

 
For Sunnyside Irrigation District: 
 

Dean Hill, Secretary 
 P.O. Box 544 
 Merrill, OR 97633 
 Tel:  541-798-5511 
 
For Don Johnston & Son: 
 
 Donald Scott Johnston 
 13619 Hwy 66 
 Klamath Falls, OR 97601 
 Tel:  541-884-8937 

 
For Modoc Lumber Company: 
 

Thomas M. Shaw 
 P.O. Box 257 
 Klamath Falls, OR 97601 
 Tel:  541-884-3177 
 tmshaw@quest.net  
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For Bradley S. Luscombe: 
 
 Brad Luscombe 
 16622 Lower Klamath Lake Road 
 Tulelake, CA 96134 
 Tel:  530-667-3237 
 
For Randolph Walthall and Jane Walthall as trustees under declaration of trust dated 
November 28, 1995: 
 
 Darrel E. Pierce 
 P.O. Box 534 
 Placerville, CA 95667 
 (530) 622-3142 
 icpc@d-web.com  
 
For Inter-County Properties Co., which acquired title as Inter-County Title Co.: 
 
 Darrel E. Pierce 
 P.O. Box 534 
 Placerville, CA 95667 
 (530) 622-3142 
 icpc@d-web.com  

 
For Reames Golf and Country Club: 
 

Laine Wortman, General Manager 
 4201 Highway 97 South 
 Klamath Falls, OR  97603 
 Tel:  541-884-7205 
 Laine.golf@yahoo.com  
 
For Winema Hunting Lodge, Inc.: 
 
 R. David Bolls, III 
 43445 Business Park Drive, Suite 103 
 Temecula, CA 92590 
 Tel:  951-699-6991 ext. 450 
 dbolls@outdoorchannel.com  
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For Van Brimmer Ditch Company: 
 
 Gary Orem, Manager 
 905 Main St., Ste 200 
 Klamath Falls, OR 97601 
 Tel:  541-882-6331 
 vanbrimmer@e-isco.com  
 
For Collins Products, LLC: 
 
 Steve Metz 
 P.O. Box 16 
 Klamath Falls, OR 97601 
 Tel:  541-885-4850 
 jschad@collinsco.com  
 
For Plevna District Improvement Company: 
 
 Steve Metz 
 P.O. Box 16 
 Klamath Falls, OR 97601 
 Tel:  541-885-4850 
 jschad@collinsco.com  

 
For Klamath Water Users Association: 
 
 Greg Addington, Executive Director 
 2455 Patterson Street, Suite 3 
 Klamath Falls, OR 97603 
 Tel:  541-883-6100 
 greg@kwua.org  
 
For Klamath Water and Power Agency: 
  
 Hollie Cannon, Executive Director 
 2455 Patterson Street, Suite 3 
 Klamath Falls, OR 97603 
 Tel:  541-850-2503 
 hcannon541@charter.net  
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Del Norte County: 
 
 Gerry Hemmingsen 

Chairman of the Board of Supervisors 
981 H Street, Suite 200 
Crescent City, CA 95531 

 Tel:  707-464-4131 
ghemmingsen@co.del-norte.ca.us 

 
Westide Improvement District #4: 
 

Steve Kandra, President 
c/o Tulelake Irrigation District 
P.O. Box 699 
Tulelake, CA 96134 
Tel:  541-798-5640 
snkandra@fireserve.net  
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EXHIBIT 1 
Water Rights Agreement between PacifiCorp and the State of Oregon 

 
 
The purpose of this Water Rights Agreement (Agreement) is to establish a process for the 

reauthorization and resolution of water rights and claims related to the Klamath Hydroelectric 
Project and for participation of state agencies in such process, in a manner consistent with the 
Klamath Hydroelectric Settlement Agreement dated _____________ (Settlement).  Parties to this 
Agreement are PacifiCorp (the Company), and the State of Oregon by and through the following 
agencies: Oregon Water Resources Department (WRD), Oregon Department of Environmental 
Quality (DEQ),  Oregon Department of Fish and Wildlife (ODFW), and the Hydroelectric 
Application Review Team (HART).  

 
This Agreement between PacifiCorp and the State of Oregon will be included as an 

exhibit to the Klamath Hydroelectric Settlement Agreement; however, this Agreement has force 
and effect independent of the viability of the Klamath Hydroelectric Settlement Agreement. 
 
I.  Reauthorization and Expansion of Use under HE 180 
 
The Company has filed an application with WRD to reauthorize its right to use 2500 cfs of water 
under HE No. 180 at J.C. Boyle powerhouse.   Pursuant to Section 6.1.1 of the Settlement, the 
Company will perform certain interim measures and may, subject to the terms described below, 
divert a maximum of 3,000 cubic feet per second (“cfs”) of water, for purposes of power 
generation at J.C. Boyle hydroelectric plant prior to the decommissioning and removal of the J.C. 
Boyle facility.  This section addresses agreements between the Company and WRD related to 
this request.  
 

A.  Reauthorization of HE No. 180:  The Company seeks to enlarge its water right by 
an amount up to 500 cfs more than the 2,500 cfs currently authorized under HE 
No. 180, pursuant to ORS 543A.145. The Company will provide written notice to 
WRD expressing its intent to enlarge its water right.  If a reauthorized water right 
is issued by WRD, the priority date for the additional 500 cfs, if approved, shall 
be the date the Company filed the notice of intent to reauthorize HE No. 180, as 
provided in ORS 543A.145(3). Any reauthorized water right shall provide that 
use of any amount additional to the currently authorized 2,500 cfs may not occur 
following termination of the Settlement as provided in Section 8 of the 
Settlement, unless extended by mutual agreement of the Company and WRD.  
WRD will extend the expiration date of HE No. 180 as necessary to allow for 
completion of the reauthorization process, pursuant to ORS 543A.150(2).  

 
The Parties agree that any reauthorized water right issued by WRD shall have an 
expiration date of December 31, 2020. The expiration date may be extended in 
accordance with applicable law.   
 
The Parties agree that any reauthorized water right issued by WRD shall 
incorporate and require compliance with protocols developed pursuant to the 
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Settlement for: quantifying any additional flows in the Klamath River made 
available through implementation of the Klamath River Basin Restoration 
Agreement dated ___________; and for coordinating with the Company on the 
timing and manner of release of such flows. 

 
B.  Limited License:  [placeholder] 

 
II.  Assignment of the Company’s Water Rights and Claims; Conversion to Instream 

Water Rights 
 

A.  Background:  The Company holds rights for the use of water for hydroelectric 
purposes as provided by HE 180 and Certificate 24508.  In addition, the Company 
maintains Claim Nos. 167, 168 and 218 for use for hydroelectric purposes in the 
ongoing Klamath Basin Water Rights Adjudication.  ORS 543A.305 provides for 
the “conversion” of a hydroelectric water right to an instream water right when 
use of the water ceases for the hydroelectric project. 

 
B.  HE 180:  Within 365 days of December 31, 2020, or, if the J.C. Boyle power 

plant is still operating on that date, within 365 days after use of water under HE 
No. 180 ceases, or as otherwise provided by ORS 543A.305, the Company shall 
assign HE 180, or any right resulting from reauthorization of HE 180, to WRD for 
conversion to an instream water right pursuant to ORS 543A.305. WRD shall 
accept HE 180 “AS IS”; the Company expressly disclaims any representation or 
warranty concerning HE 180 or its convertibility to an instream water right.  Prior 
to the assignment, the Company shall use reasonable efforts to avoid allowing HE 
180 to become subject to forfeiture for non-use, and shall not otherwise 
intentionally jeopardize the validity of HE 180, and in times of water shortage the 
Company and WRD may agree with other existing water users to prorate water 
shortages notwithstanding relative priority dates.  If the Company’s historic use of 
water under HE 180 becomes a matter of dispute in a legal proceeding the 
Company shall cooperate with WRD in defending the validity of HE 180 by 
making reasonable efforts to provide documentation regarding the history of the 
use of water pursuant to HE 180.  

 
C.  Certificate 24508:  Within 120 days after use of water under Certificate 24508 

ceases, or as otherwise provided by ORS 543A.305, the Company shall assign 
Certificate 24508 to WRD for conversion to an instream water right pursuant to 
ORS 543A.305. WRD shall accept Certificate 24508 “AS IS”; the Company 
expressly disclaims any representation or warranty concerning Certificate 24508 
or its convertibility to an instream water right.  Prior to the assignment, the 
Company shall use reasonable efforts to avoid allowing Certificate 24508 to be 
forfeited for non-use, and shall not otherwise intentionally jeopardize the validity 
of Certificate 24508, and in times of water shortage the Company and WRD may 
agree with other existing water users to prorate water shortages notwithstanding 
relative priority dates. If the Company’s historic use of water under Certificate 
24508 becomes a matter of dispute in a legal proceeding the Company shall 
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cooperate with WRD in defending the validity of Certificate 24508 by making 
reasonable efforts to provide documentation regarding the history of the use of 
water pursuant to Certificate 24508. 

 
D.  Klamath Basin Water Right Adjudication Claims 167 and 168:  Within 120 days 

after use of water under Claims 167 and 168 ceases, pursuant to a final FERC 
order amending the license for Project No. 2082 to remove the Eastside and 
Westside power plants and appurtenant facilities on the Link River from the 
license, or a final FERC order accepting surrender of the license for Project No. 
2082 as it pertains to the Eastside and Westside power plants, or as otherwise 
provided by ORS 543A.305, the Company shall assign Claims 167 and 168 as 
described herein. If rights based on either Claim 167 or 168 are determined to 
exist, and all appeals pertaining to either claim have been exhausted, the 
Company shall assign such right(s) to WRD.   If the Findings of Fact and Order of 
Determination (“FFOD”) for Claims 167 and 168 has not yet been issued in the 
Adjudication pursuant to ORS 539.130, or if the portion of the FFOD pertaining 
to either of these claims is still subject to appeal, the Company shall assign such 
claim(s) to ODFW.  If assignment is made to ODFW, WRD will proceed with 
conversion as appropriate pursuant to ORS 543A.305, but ODFW will be 
responsible for further prosecution of Claims 167 and 168 in the Adjudication, 
unless WRD and ODFW agree to another course of action. 

 
Prior to the assignment  of Claims 167 or 168, or any rights recognized under  
Claims 167 or 168, the Company shall use reasonable efforts to avoid allowing 
Claims 167 or 168 to be deemed abandoned for non-use prior to adjudication; or 
for any rights recognized under Claims 167 and 168 in the FFOD, to avoid 
becoming subject to forfeiture for non-use, and shall not otherwise intentionally 
jeopardize the validity of Claims 167 or 168, except to the extent that the FERC 
annual license or Settlement requires flow regimes inconsistent with Claims 167 
or 168, and in times of water shortage the Company and ODFW may agree with 
other existing water users to prorate water shortages notwithstanding relative 
priority dates.  If the Company’s historic use of water under Claims 167 or 168 
becomes a matter of dispute in a legal proceeding, the Company shall cooperate 
with ODFW in defending the validity of Claims 167 or 168 by making reasonable 
efforts to provide documentation regarding the history of the use of water 
pursuant to Claims 167 or 168 prior to assignment.  If conversion occurs, at the 
time of conversion the right(s) will be held by WRD as provided by ORS 
543A.305. The Company shall cooperate with WRD by making reasonable efforts 
to provide historic documentation in aid of the conversion. 
 

E.  Klamath Basin Water Right Adjudication Claim 218:  In the event the Company 
decides to permanently cease power generation at Fall Creek hydroelectric power 
plant in California, or decides not to exercise Claim 218 for power generation, 
within 365 days of permanent cessation of power generation or water diversion, 
or as otherwise provided by ORS 543A.305, the Company shall assign Claim 218 
as described herein.  



DRAFT 

E1-4  

 
If rights based on Claim 218 are determined to exist, and all appeals pertaining to 
the claim have been exhausted, the Company shall assign such right(s) to WRD.   
If the Findings of Fact and Order of Determination (“FFOD”) for Claim 218 has 
not yet been issued in the Adjudication pursuant to ORS 539.130, or if the portion 
of the FFOD pertaining to Claim 218 is still subject to appeal, the Company shall 
assign Claim 218 to ODFW.  If assignment is made to ODFW, WRD will proceed 
with conversion as appropriate pursuant to ORS 543A.305, but ODFW will be 
responsible for further prosecution of Claim 218 in the Adjudication, unless WRD 
and ODFW agree to another course of action. For the purposes of this Agreement, 
transfer of the Fall Creek hydroelectric power plant, along with Claim 218, to 
another entity shall not constitute permanent cessation of power generation; 
provided, that any transfer of the Fall Creek hydroelectric power plant will be 
governed by applicable law. 

 
Prior to the assignment of Claim 218, or any rights recognized under Claim 218, 
the Company shall use reasonable efforts to avoid allowing Claim 218 to be 
deemed abandoned for non-use prior to adjudication; or for any rights recognized 
under Claim 218 in the FFOD, to avoid becoming subject to forfeiture for non-
use, and shall not otherwise intentionally jeopardize the validity of Claim 218, 
except to the extent that the FERC annual license or Settlement requires flow 
regimes inconsistent with Claim 218, and in times of water shortage the Company 
and ODFW may agree with other existing water users to prorate water shortages 
notwithstanding relative priority dates.  If the Company’s historic use of water 
under Claim 218 becomes a matter of dispute in a legal proceeding, the Company 
shall cooperate with ODFW in defending the validity of Claim 218 by making 
reasonable efforts to provide documentation regarding the history of the use of 
water pursuant to Claim 218 prior to assignment.  If conversion occurs, at the time 
of conversion the right(s) will be held by WRD as provided by ORS 543A.305. 
The Company shall cooperate with WRD by making reasonable efforts to provide 
historic documentation in aid of the conversion. 
 
WRD shall accept Claim 218 “AS IS”; the Company expressly disclaims any 
representation or warranty concerning Claim 218 or its convertibility to an 
instream water right.  

 
Nothing in this Section E is intended in any way to limit the Company’s use of 
water under Claim 218.  

 
 
III.  The Company’s Protests to State Instream Water Right Applications 
 
[placeholder] 
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IV.  Agency Reauthorization Costs   
 
Under ORS 543A.405, the Company, as applicant for reauthorization of a hydroelectric project, 
must pay all expenses related to the review and decision of the HART incurred by any state 
agency participating in the HART that are not otherwise covered by the reauthorization fee paid 
under ORS 543A.415.  The Company’s application is for water rights reauthorization for the 
Klamath Project (HE 180, J.C. Boyle), located near Klamath Falls, Oregon.  WRD, ODFW and 
DEQ will incur costs in connection with review of the Company’s reauthorization application 
and during participation in federal studies under the Settlement, which studies may also form a 
basis for the HART’s decision whether reauthorization and enlargement of the Company’s water 
rights are in the public interest.  
 
Pursuant to ORS 543A.405, the Company has requested an estimate of the anticipated costs to be 
incurred in processing and reviewing these applications.  The costs to be paid by the Company 
under this Agreement and their estimate are attached to and incorporated into this Agreement as 
Appendix 1.  For the period of September 1, 2009, through September 1, 2012, the HART 
estimates the costs for these activities to be :  
 
 Estimated costs from September 1, 2009 
 through September 1, 2012:     $__________  
 (See Appendix 1)    
 
 25% payment due upon signing:    $__________  
 
Under terms of this Agreement, the Company will make four payments of 25% each of the 
estimated costs of review according to the following schedule:  The initial payment of 25% is to 
be made within 45 days of the signing of this Agreement, with the remaining three payments of 
25% each to be made on or before October 1, 2010, July 1, 2011, and January 30, 2012.  
Payment shall be made to: Oregon Water Resources Department, 725 Summer Street NE,  Suite 
A, Salem, OR 97301.   
 
During the course of this Agreement, the Company will receive from HART, coordinated by the 
WRD, a quarterly report indicating cost reimbursement funds received under this Agreement and 
expenses charged against the project.  The reports will be provided to the Company according to 
the regular report generation schedule of the HART.  The report will display the revenue and 
expenses for each agency receiving funds under the Agreement.  In addition, participating 
agencies will provide a quarterly status report to the Company that includes a summary of work 
performed.  The Company may, at its discretion, request additional revenue and expense 
information from any agency receiving funds under this Agreement.  If requested by the 
Company, agency parties to this Agreement will work with the Company to provide additional 
information concerning revenues and activities associated with charged expenses.  WRD will 
only provide additional information for project revenues and expenditures incurred by it and is 
not responsible, nor is it within its scope, to audit the expenditures of other agencies.  If the 
HART quarterly reporting becomes more that six (6) months delinquent, the Company may 
withhold payments specified above until quarterly reporting is made current. 
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If the costs of evaluating the applications exceeds the estimate provided herein, the HART 
members receiving funds under this Agreement shall comply with the provisions of ORS 
543A.405(5).  Additionally, if the total amount paid by the Company exceeds costs actually 
incurred by the agencies, the excess payment shall be refunded to the Company according to 
ORS 543A.405(5). 
 
Costs paid by the Company under this Agreement are in addition to any other fee required by 
applicable law, including but not limited to the annual fee established under ORS 543.088.  The 
Company’s payment of costs under this Agreement does not create an obligation to pay the 
project-specific fee required under ORS 543.080 for agency oversight of measures included in 
the reauthorized water right, which fee shall be established in and payable under the reauthorized 
water right. 
 
VI.  Other Terms 
 

A.  Reservations:  Nothing in this Agreement is intended or shall be construed to 
affect or limit the authority or obligation of any Party to fulfill its constitutional, 
statutory, and regulatory responsibilities or comply with any judicial decision. 
Nothing in this Agreement shall be interpreted to require any Party to implement 
any action which is not authorized by applicable law or where sufficient funds 
have not been appropriated for that purpose. The Parties expressly reserve all 
rights not granted, recognized, or relinquished in this Agreement. 

 
B. No Argument, Admission, or Precedent:  This Agreement shall not be offered for 

or against a Party as argument, admission, or precedent regarding any issue of fact 
or law in any mediation, arbitration, litigation, or other administrative or legal 
proceeding, except that this Agreement may be used in any future proceeding to 
interpret or enforce the terms of this Agreement, consistent with applicable law.  
This Agreement may also be used by any Party in litigation by or against non-
Parties to implement or defend this Agreement.  This section shall survive any 
termination of this Agreement.   

 
C. Successors and Assigns:  This Agreement shall apply to, be binding on, and inure 

to the benefit of the Parties and their successors and assigns, unless otherwise 
specified in this Agreement.  No assignment may take effect without the express 
written approval of the other Parties, which approval will not be unreasonably 
withheld.  

 
D. Amendment:  This Agreement may be amended in writing by all Parties still in 

existence, including any successors or assigns.     
 

E. Dispute Resolution:  The Parties agree to devote such resources as are needed and 
as can be reasonably provided to resolve any disputes arising under this 
Agreement expeditiously.  Each Party shall bear its own costs for its participation 
in dispute resolution.  If a dispute cannot be timely resolved informally, the 
Parties may elect to use a neutral mediator.  Mediation shall not occur if the 
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Parties do not unanimously agree on use of a mediator, choice of mediator, and 
allocation of costs.     

 
F. Remedies:  This Agreement does not create a cause of action in contract for 

monetary damages for any alleged breach by any Party of this Agreement.  The 
Parties reserve all other existing remedies.  

 
G. Entire Agreement:  This Agreement contains the complete and exclusive 

agreement among the Parties with respect to the subject matter thereof, and 
supersedes all prior discussions, negotiations, representations, warranties, 
commitments, offers, agreements in principle, and other writings among the 
Parties, with respect to its subject matter.   

 
H. Severability:  This Agreement is made on the understanding that each provision is 

a necessary part of the entire Agreement.  However, if any provision of this 
Agreement is held by a regulatory agency or a court of competent jurisdiction to 
be invalid, illegal, or unenforceable: (i) the validity, legality, and enforceability of 
the remaining provisions of this Agreement are not affected or impaired in any 
way; and (ii) the Parties shall negotiate in good faith in an attempt to agree to 
another provision (instead of the provision held to be invalid, illegal, or 
unenforceable) that is valid, legal, and enforceable and carries out the Parties’ 
intention to the greatest lawful extent under this Agreement. 
 

I. Termination:  This Agreement may be terminated at the sole discretion either of:  
(i) PacifiCorp, or (ii) WRD, DEQ, ODFW, and the HART collectively, in the 
event of termination of the Settlement.   
 

J. No Third Party Beneficiaries:  This Agreement is not intended to and shall not 
confer any right or interest in the public, or any member thereof, or on any 
persons or entities that are not Parties hereto, as intended or expected third party 
beneficiaries hereof, and shall not authorize any non-Party to maintain a suit at 
law or equity based on a cause of action deriving from this Agreement.  The 
duties, obligations, and responsibilities of the Parties with respect to third parties 
shall remain as imposed under applicable law.  
 

K. Elected Officials Not to Benefit:  No Member of or Delegate to Congress, 
Resident Commissioner, or elected official shall personally benefit from this 
Agreement or from any benefit that may arise from it. 

 
L. No Partnership:  Except as otherwise expressly set forth herein, nothing contained 

in this Agreement is intended or shall be construed to create an association, trust, 
partnership, or joint venture, or impose any trust or partnership duty, obligation, 
or liability on any Party, or create an agency relationship between or among the 
Parties or between any Party and any employee of any other Party. 
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M. Governing Law:  This Agreement shall be governed by the laws of the State of 
Oregon.  Any reference in this Agreement to any applicable law shall be deemed 
to be a reference to a statute or regulation, or successor, in existence as of the date 
of the action in question.  

 
 
VI.        Signatures  
 
PacifiCorp 
 
________________________            Date: _____________ 
 
by: _____________________ 
 
 
Oregon Water Resources Department 
 
________________________            Date: _____________ 
 
by: _____________________ 
 
 
Oregon Department of Environmental Quality 
 
________________________            Date: _____________ 
 
by: _____________________ 
 
 
Oregon Department of Fish and Wildlife 
 
________________________            Date: _____________ 
 
by: _____________________ 
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EXHIBIT 2 
Leases of Beds and Banks in Oregon 

 
 

The following are models based upon past Department of State land leases 
 for beds and banks.  The State of Oregon and PacifiCorp are currently negotiating 

 agreements that will replace these models in the Final Settlement.
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EXHIBIT 2-A 
 

STATE OF OREGON 
DEPARTMENT OF STATE LANDS 

 LEASE AGREEMENT 
FOR 

J.C. BOYLE DAM AND POWERHOUSE 
 
 

THIS LEASE AGREEMENT (the "Lease") is made and executed as of the   day of  
  , 20     , by and between the STATE OF OREGON, acting by and through its 
Department of State Lands ("Landlord"), and  PacifiCorp, an Oregon corporation ("Tenant"). 
 
 

ARTICLE 1 
Definitions 

 
 Anniversary Date.  “Anniversary Date” means the date which occurs annually each year 
during the Term of the Lease on the anniversary of the Commencement Date. 

 
Approved Use.  “Approved Use” or “Approved Uses” means a use of the Premises 

described in Section 5.1 or to which Landlord has given written consent. 
 
Cancellation Notice.  “Cancellation Notice” means written confirmation of cancellation 

of the Lease. 
 

Commencement Date.  “Commencement Date” means the last date upon which this 
Lease is executed by the Landlord or Tenant. 

 
Construction Work.  “Construction Work” means any grading or excavating for, or the 

building or demolition of, an Improvement on the Premises performed by or for Tenant, but not 
including the removal of aggregate or related site grading performed in Tenant’s normal course 
of business. 

 
Contractor.  “Contractor” means a licensed, bondable, reputable contractor selected by 

Tenant or any Subtenant in accordance with the terms of this Lease under Section 7.2. 
 
Design Professional.  “Design Professional” means a suitably qualified and experienced 

architect or engineer licensed to practice as such in the State of Oregon. 
 
Governmental Authority.  “Governmental Authority” means any Federal, State or local 

jurisdiction that exercises authority over the Premises or the activities of Tenant. 
 
Hazardous Materials.  “Hazardous Materials” means any material regulated by federal 

or state environmental protection laws or any material that may pose a threat to human health or 
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the environment, including without limitation, hazardous substances, pesticides, herbicides, or 
petroleum products. 

 
Impositions.  “Impositions” means all taxes, assessments, fees and other special or 

general charges assessed against the Land by a taxing body or regulatory authority. 
 
Improvements.  “Improvements” means all buildings, structures, fixtures, fences, 

interior roads, garages, parking lots, fountains, utility installations, excavations, surfacing, water 
banks or channels, landscaping, grading and plantings which are currently located on the 
Premises and, following completion, all construction work to be performed on the Premises by 
Tenant or at Tenant's direction or under Tenant's authority in accordance with this Lease, and 
applicable codes and ordinances. 

 
Institutional Lender.  “Institutional Lender” means a commercial provider of financing 

in the form of mortgages or loans secured by one or more deeds of trust. 
 
Insurance Trustee.  “Insurance Trustee” means a neutral third party appointed by 

Landlord and Tenant for the purpose of holding and disbursing insurance proceeds following a 
casualty loss. 

 
Klamath Hydroelectric Settlement Agreement.  “Klamath Hydroelectric Settlement 

Agreement” means the settlement entered _____, 2010 by the State of Oregon, State of 
California, the United States, and other parties, providing for the potential removal of certain 
facilities of the Klamath River Hydroelectric Project in approximately 2020, and providing for 
continued operation of the project until the time of removal.  Project facilities that may be 
removed under the settlement include the J.C. Boyle Dam and the J.C. Boyle Powerhouse, 
located respectively at approximately River Miles 223.5 and 219 of the Klamath River, on 
submerged and submersible lands to which the State of Oregon asserts ownership.  Another 
project facility located on submerged and submersible lands to which the State of Oregon asserts 
ownership, the Keno Dam at River Mile 231.5 of the Klamath River, will not be removed under 
the settlement but transferred to the United States. 

 
Land.  “Land” means the Landlord-owned real property situated in the County of 

Klamath, State of Oregon, more particularly described in Exhibit A, attached hereto, that is the 
subject of the Lease. 

 
Landlord.  “Landlord” means the State of Oregon, acting by and through its Department 

of State Lands, or its successors and assigns. 
 
Late Payment Rate.  The "Late Payment Rate" means the maximum rate of interest 

permitted by applicable law after a default, such rate not to exceed nine (9) percent annually. 
 
Lease.  “Lease” means this Lease Agreement together with all Exhibits attached hereto. 

This Lease is subject to: 
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a) all applicable state and federal statutes, rules, and regulations in effect on the 
Commencement Date of this Lease, and insofar as is constitutionally permissible, 
and 

b) all statutes, rules, and regulations which become effective after the 
Commencement Date of this Lease. 

 
Lease Year.  “Lease Year” means a year of 365 days (366 days in a leap year) 

commencing on the Commencement Date and each subsequent Anniversary Date. 
 
Leasehold Mortgage.   “Leasehold Mortgage” means any mortgage, deed of trust, or 

other security instrument encumbering Tenant's leasehold estate created hereby and which is in 
favor of an Institutional Lender. 
 

Leasehold Mortgagee.  “Leasehold Mortgagee” means the holder, trustee or beneficiary 
of a Leasehold Mortgage who is an Institutional Lender. 

 
Annual Rent.  “Annual Rent” means the rent specified in Section 4.1, due and payable 

on the Lease anniversary date during the Term of the Lease. 
 
Person.  “Person” means any entity, whether an individual, trustee, corporation, 

partnership, trust, unincorporated organization or otherwise. 
 
Premises.  “Premises” means Tenant’s leasehold interest in the Land and any 

Improvements situated thereon. 
 
Tenant.  “Tenant” means PacifiCorp and Tenant’s successors and assigns hereunder. 
 
Term.  “Term” means the period of time during which the Lease shall be in effect, as 

described in Sections 3.1 and 3.2 hereof. 
 
Unavoidable Delay.  “Unavoidable Delay” means delay due to strikes, lockouts, acts of 

God, unavailability of labor or material, embargoes, war, enemy action, civil commotion, fire, 
windstorm, flood, explosion, earthquake, unavoidable casualties, building or use moratorium 
imposed by applicable Governmental Authority, activities necessary to remediate any 
environmental condition of the Premises not caused by Tenant, or other similar causes beyond 
the reasonable control of Tenant, including any delay caused by the act or omission of Landlord. 

 
Utilities.  “Utilities” means all services and public utilities delivered to, provided for, or 

consumed on the Premises, including, without limitation, such services as janitorial and garbage 
pick-up and such utilities as natural and propane gas, water, sewer, storm sewer, electricity, cable 
television, and telephone and telefacsimile services. 

 
Work.  “Work” means all construction work, development and improvements to the 

Premises to be performed by or on behalf of Tenant. 
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ARTICLE 2 
Lease of the Premises 

 
 2.1 Demise.  Landlord hereby leases to Tenant and Tenant hereby hires from 
Landlord, the Premises described in Exhibit A.  PROVIDED, HOWEVER, that the Premises 
shall at all times during the term of this Lease be subject to the rights of Landlord and to the 
limitations on uses set out in this Lease.  Landlord also specifically reserves the right to use all 
access roads and easements, and to use the Premises as necessary to access that portion of said 
property that is not subject to this Lease. 

 
 2.2 Sale of Premises.  Landlord reserves the right to sell Landlord's Fee Interest in all 
or any part of the Land at any time during the term of this Lease. Any such sale or sales of the 
Land shall be made subject to Tenant's rights under this Lease. 
 
 2.3 Encumbrances; Reservation of Rights.  This Lease is subject to the following 
matters to the extent that they affect the Premises: 

a) Any lien, charge, claim or other encumbrance whether of record or not, to 
the extent valid and subsisting and affecting the Premises; 

b) The effect of all present building restrictions and regulations and present 
and future zoning laws, ordinances, resolutions and regulations and all present 
ordinances, regulations and orders of all boards, bureaus, commissions and bodies and 
any county, state or federal agency, now having, or hereafter having acquired, jurisdiction 
of the Premises and the use and improvement thereof, including, but not limited to, the 
Malheur County Comprehensive Plan and Revised Code (including Zoning Ordinance); 

c) The condition of the Premises on the Commencement Date; 
d) All taxes (including local improvement rates), duties, assessments, special 

assessments, water charges and sewer rents and any other Impositions, accrued or 
unaccrued, fixed or not fixed; 

e) Any facts and any current violations of law, ordinances, orders or 
requirements that might be disclosed by an accurate physical survey, or an examination 
and physical inspection or search of the Premises by any Governmental Authorities, as 
the same may exist on the Commencement Date; and 

f) Landlord's reserved right to locate, construct, install, and maintain sewers, 
utility lines, dredge pipes, transit tubes, telecommunications lines, and similar 
installations or facilities in, on, under, over or across the Premises, and, further, 
Landlord’s right to grant to third parties, rights of way, easements, or other rights to come 
on, move under, over, or across, gain access to, or otherwise use the Premises during the 
term of this Lease provided, that said Landlord's reserved right shall not unreasonably 
interfere with the right of quiet enjoyment of the Tenant and any Subtenant, and that 
Landlord shall provide reasonable prior notice in the event Landlord intends to exercise 
said reserved right. 

 
2.4 Tenant's Waiver of Claims and Indemnification. 

a) Tenant hereby acknowledges that it has had the opportunity to undertake 
all inspections and investigations of the Premises as it deems necessary; has requested of 
Landlord, and has reviewed, all reports, studies and investigations of the Premises as it 
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deems necessary, and has otherwise undertaken such due diligence as it deems 
appropriate with respect to the Premises. Tenant acknowledges that it is leasing and 
accepts the Premises and the Improvements on an "As Is" and "Where Is" basis. Tenant 
acknowledges and agrees that Landlord has not made nor is Tenant relying upon any 
representations or warranties made with respect to the Premises, including but not limited 
to, the condition of the Premises, the use(s) to which the Premises may be put or for 
which the Premises may be developed. 

b) Tenant hereby releases and waives claims against Landlord, its officers, 
public officials, employees, agents or contractors for injury or damage to person, 
property, or business sustained in or about the Premises by Tenant, its agents, employees, 
invites, customers, or other occupants or users of the premises, which injury or damage 
results from any act, neglect, occurrence, or condition (including pre-existing conditions) 
in or about any Improvement or the Premises, unless such damage is caused by Landlord, 
its officers, public officals, employees, agents or contractors. 

c) Subject to Section 2.4.d) below, Tenant shall defend, indemnify and hold 
Landlord and Landlord's Fee Interest under this Lease free and harmless from and against 
any and all liability, claims, loss, damages, penalties, fines, causes of action and expenses 
resulting from Tenant's occupation and use of the Premises prior to or during or after the 
term of this Lease, and from the use and occupancy of the Premises during the Term by 
any Person on or after the Commencement Date, specifically including, without 
limitation, any liability, claim, loss, damage, penalties, fines, causes of action and 
expense incurred or suffered by Landlord and arising by reason of: 

i. The death or injury of any person, including any person who is an 
officer, employee, or agent of Tenant, by reason of the condition of the 
Premises, damage to or destruction of any property, including property owned 
by Tenant or by any Person who is an employee or agent of Tenant, from any 
cause whatsoever (other than any act or omission of Landlord, its officers, 
employees, or agents) while such person or property is in or on the Premises 
or any of the Improvements; 

ii. Tenant's failure to perform any provision of the Lease or, subject 
to any rights to contest provided Tenant herein, to comply with any 
requirement of law or any requirement imposed on Tenant in connection with 
the Improvements thereon, or the Premises, by any duly authorized 
governmental agency or political subdivision; or 

iii. Any occurrences for which Tenant's waiver set out in Section 
2.4(b) applies. 

 
                                   d)  Tenant’s duty under Section 2.4.c) to defend, indemnify, and hold 

harmless does not apply to any liability or claim arising from facilities 
removal by a dam removal entity for which liabilities PacifiCorp is granted 
immunity under federal legislation enacted consistent with the Klamath 
Hydroelectric Settlement Agreement.  

 
 2.5 Landlord's Waiver of Claims.  Landlord hereby waives and releases Tenant, its 
officers, employees, agents or contractors from any and all liability, claims and damages of any 
type or kind that are caused by or are the proximate result of the acts or omissions of Landlord, 
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its officers, employees or agents, except to the extent that the liability, claims or damages are 
related to or arise out of activities or omissions by Tenant, its agents, employees, or contractors. 
 
 

ARTICLE 3 
Term 

 
 3.1 Term.  The term of this Lease shall commence on the Commencement Date and 
shall expire on the Twelfth (12th) Anniversary Date of the Commencement Date, or completion 
of removal of the J.C. Boyle Dam and Powerhouse in accordance with the Klamath 
Hydroelectric Settlement Agreement, whichever occurs earlier. 
 
 

ARTICLE 4 
Rent 

 
 4.1 Commencement.  Tenant shall commence making payments of $ [amount]  per 
year as Annual Rent on the Commencement Date. 
 
 4.2 Payment of Annual Rent.  Commencing on the Commencement Date and except 
as otherwise provided herein, Tenant shall pay to Landlord Annual Rent in advance on the 
commencement date, without any abatement, offset or deduction. 
 
 4.3 Place for Payment of Rent.  All rent due and payable under this Lease shall be 
paid to Landlord at the Department of State Lands, Unit 18, PO Box 4395,Portland, OR 97208-
4395, or such other place as Landlord may from time to time designate by written notice given to 
Tenant. 
 
 4.4 No Partnership and No Principal-Agent Relationship.  Nothing in this Lease 
shall be construed to render Landlord in any way or for any purpose a partner, joint venturer, or 
associate in any relationship with Tenant other than that of Landlord and Tenant, nor shall the 
Lease be construed to authorize either to act as agent for the other except as expressly provided 
to the contrary herein. Further, Tenant is not an "officer," "employee," or "agent" of Landlord, as 
those terms are used in ORS 30.265. 
 
 

ARTICLE 5 
Uses of the Premises 

 
 5.1 Approved Uses.  The Premises shall be improved, used and maintained by 
Tenant as a  hydroelectric project. 
 Tenant shall ensure that any use of the Premises complies at all times during the Term 
with all applicable laws and regulations, including but not limited to all building restrictions and 
regulations and zoning laws, ordinances, resolutions and regulations and all ordinances, 
regulations and orders of all boards, bureaus, commissions and bodies and any county, state or 
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federal agency, now having, or hereafter having acquired, jurisdiction of the Premises and the 
use and improvement thereof. 
 
 5.2 No Impairment of Reversionary Rights.  Tenant shall not suffer or permit the 
Premises, or any portion thereof, to be used by the public, as such, in a manner which would 
permit a claim or claims of: 

a) adverse usage or adverse possession by the public, as such, or 
b) implied dedication of the Premises or any portion there of to the public, as 

such. Any easements, dedications or other similar rights or obligations created or granted 
by Tenant shall affect only Tenant's leasehold estate in the Premises and shall not 
encumber or affect the Landlord's Fee Interest without Landlord's prior written consent. 

 
 5.3 No Use in Violation of Law.  Tenant will not use or allow the Premises or any 
part thereof to be used or occupied for any purpose other than a use stated in Section 5.1 or, 
notwithstanding Section 5.1, for any unlawful purpose or in violation of any certificate of 
occupancy or certificate of compliance covering or affecting the Premises, or any part thereof, 
and Tenant will not suffer any dangerous condition to exist on the Premises or any part thereof 
unless appropriately safeguarded, and Tenant will not do or suffer to be done any act on the 
Premises which, in law, constitutes a nuisance, public or private (except that the development 
and/or continued use of an aggregate processing plant and associated buildings shall not 
constitute a private nuisance), or which may make void or voidable any insurance then in force 
with respect thereto. 
 
 

ARTICLE 6 
Taxes and Utilities 

 
 6.1 Payment of Impositions.  In addition to the Annual Rent required to be paid 
under this Lease, Tenant shall pay or cause to be paid, and Tenant hereby agrees to pay, Tenant’s 
share of all Impositions falling due or applicable during the Term of the Lease and any extended 
term, if applicable.  Any and all Impositions and installments of Impositions required to be paid 
by Tenant under this Lease shall be paid by Tenant before each such Imposition or installment 
becomes delinquent and a true and correct copy of the official receipt for the payment of such 
Impositions shall be delivered to Landlord within fifteen (15) calendar days after the date such 
Impositions would be delinquent as provided by law. The payment of Impositions and all other 
sums required to be paid by Tenant under this Lease shall constitute additional rent. 
 
 

ARTICLE 7 
Construction 

 
 7.1 Conditions to Construction.  Prior to commencement of any Construction Work 
for any Improvements started after the Commencement Date of the Lease, and before any 
building materials have been delivered to the Premises by Tenant or under Tenant's direction or 
authority, Tenant shall comply with all the following conditions or obtain Landlord's written 
waiver of the condition or conditions specified in the waiver: 
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a) Preliminary Plans.  Tenant shall deliver to Landlord for Landlord's 
reasonable approval, one (1) set of preliminary construction plans and specifications 
(Preliminary Plans) at least sixty (60) calendar days prior to the proposed date for 
commencing the Construction Work. 
 The Preliminary Plans shall be prepared by a design professional or engineer 
licensed to practice as such in Oregon.  The Preliminary Plans shall include, as 
applicable, preliminary grading and drainage plans, soil tests, utilities, sewer and service 
connections, locations of ingress and egress to and from public thoroughfares and the 
curbs, gutters, parkways, street lighting, storage areas, plazas, public areas and 
landscaping and all other items customarily required by construction lenders to be 
included in plans and specifications for similar projects located in Malheur County. 

b) Final Plans.  Upon approval of Landlord, which approval shall not be 
unreasonably withheld, the Preliminary Plans shall be designated the “Final Plans” and 
shall serve as the basis for the Construction Work. 

c) Building Permit.  Tenant shall, at its own cost and expense: 
i. cause the Final Plans, or such appropriate parts thereof as may be 

necessary, to be filed with the appropriate governmental agencies ("Building 
Department"); and 

ii. as a condition to commencing any phase of construction for which 
a permit is necessary, obtain such permits. 
 Promptly after issuance, a copy of each permit shall be delivered to 
Landlord. After such permit or permits are issued based upon the plans 
previously approved by Landlord, Tenant shall, at Tenant's sole cost and 
expense, proceed with diligence and continuity to carry out the Construction 
Work in accordance with the Final Plans and the requirements of all 
applicable governmental agencies.  Landlord agrees, if requested by Tenant, 
to join in any request for authorization or application in connection with 
Tenant's performance of the Construction Work on the Premises or 
conducting business thereon at no cost to Landlord.  Tenant may deliver 
working drawings and plans to any governmental body, or Institutional 
Lender, in connection with its application for a building permit or other 
permits provided that the same are first delivered to Landlord for approval as 
herein provided. 

 
 7.2 Contractor.  All Construction Work shall be performed by licensed, bondable, 
reputable Contractors registered with the Construction Contractors Board as required in ORS 
chapter 701. 
 
 7.3 Compliance With Law and Quality.  The Construction Work shall be performed 
in accordance with all statutes, ordinances, regulations, and orders of all federal, state, county, or 
local governmental agencies or entities having jurisdiction over Construction Work, the 
Premises, and the Improvements.  All Construction Work performed on the Premises pursuant to 
this Lease, or authorized by this Lease, shall be done in a good and workmanlike manner, and 
only with materials of good and durable quality. 
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 7.4 Completion.  Tenant shall cause all Construction Work to be diligently pursued 
without unnecessary interruption. 
 
 7.5 Inspection.  Landlord shall have the right, but not the obligation, to inspect the 
Premises in relation to the Construction Work at all reasonable times during normal business 
hours, upon reasonable prior notice to Tenant.  Landlord's inspections shall not unreasonably 
interfere with the progress of such Construction Work.  This Section shall in no way control any 
right of governmental inspection necessary and permitted under applicable codes and ordinances. 
 
 7.6 Tenant's Construction Indemnity.  Tenant hereby assumes entire responsibility 
and liability for any and all damages or injury of any kind or nature whatever to all persons, 
whether employees or otherwise, and to all property, arising from the performance of the 
Construction Work whether on the Premises, on adjacent property or on surrounding or nearby 
public streets, and shall defend, indemnify and hold harmless Landlord, and its officers, 
employees, and agents from and against any and all loss, costs and expenses, including 
reasonable attorneys, fees, damages or injury, incurred or suffered by Landlord and arising from, 
relating to, or occurring in connection with the Construction Work, excluding any gross 
negligence or wilful misconduct of Landlord or Landlord's officers, employees, or agents. 
 
 

ARTICLE 8 
Liens and Mortgages 

 
 8.1 No Liens Permitted On Reversion.  Tenant will not create or permit to be 
created by its acts or omissions or the acts or omissions of its, contractors or subcontractors or to 
remain, and will discharge, any lien, encumbrance or charge which might be or become a lien, 
charge, or encumbrance on the fee interest of Landlord or any part thereof and will also 
discharge any lien levied on account of any Imposition or any mechanic's, laborer's or 
materialman's lien, mortgage, conditional sale, title retention agreement, security agreement or 
otherwise which might be or become a lien, encumbrance or charge upon the fee interest of 
Landlord or any part thereof and which has any priority or preference over or ranks on a parity 
with the estate, rights and interest of Landlord in the Land or any part thereof; provided, 
however, nothing herein shall require payment by Tenant of any lien or encumbrance on the 
Premises created by Landlord's acts or omissions or which is imposed upon Landlord by reason 
of Landlord's ownership of the fee estate (other than the Impositions) regardless of the tenancy of 
Tenant and not caused by the acts or omissions of Tenant.  Tenant further agrees that Tenant will 
not, except as in this Lease provided, suffer or create any other matter or thing whereby the 
reversionary estate, rights and interest of Landlord in the Premises or any part thereof might be 
impaired; and any Imposition shall, after the same becomes a lien on the Premises, be paid (or 
contested) by Tenant in accordance with Article 6 hereof, and any mechanic’s, laborer's or 
materialman's lien incurred by Tenant shall be discharged (or contested) in accordance with 
Section 8.2 below. 
 
 8.2 Mechanic’s Liens.  If any mechanic's, laborer's or materialman's lien shall at any 
time be recorded against the Premises or any part thereof, Tenant shall immediately provide a 
copy of such claim of lien to Landlord and within twenty (20) business days after notice to 
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Tenant of such lien or claim of lien, will cause the same to be discharged of record by payment, 
deposit, bond, order of a court of competent jurisdiction or otherwise.  If Tenant shall fail to 
cause such lien to be discharged as herein provided within the period aforesaid, then, in addition 
to any other right or remedy which Landlord may have under this Lease or otherwise, Landlord 
may, but shall not be obligated to, discharge the same either by paying the amount claimed to be 
due or by procuring the discharge of such lien by deposit or by bonding proceedings, and in any 
such event Landlord shall be entitled, if Landlord so elects, to defend the prosecution of an 
action for the foreclosure of such lien by the lienor and to pay the amount of any judgment in 
favor of the lienor with interest, costs and allowances included in such judgment, and recover 
such sums plus interest from Tenant. 
 
 8.3 No Implied Consent.  Nothing contained in this Lease shall be deemed or 
construed in any way as constituting the consent or request of Landlord, express or implied by 
inference or otherwise, to any contractor, subcontractor, laborer or materialman for the 
performance of any labor or the furnishing of any materials for any specific improvement, 
alteration to or repair of the Premises or any part thereof, nor as giving Tenant any right, power 
or authority to contract for or permit the rendering of any services or the furnishing of any 
materials that would give rise to the filing of any lien against the Landlord's Fee Interest or any 
part thereof if not paid. 
 
 8.4 No Encumbrance of Leasehold Interest Without Prior Consent.  Tenant, its 
successors and assigns shall not encumber the Leasehold interest of Tenant, nor mortgage or 
grant a security interest in Tenant's interest in this Lease or the Premises or in any Subleases 
without the prior written consent of the Landlord, which consent shall not be unreasonably 
withheld. 
 
 

ARTICLE 9 
Maintenance and Repairs 

 
 9.1 Maintenance by Tenant.  Throughout the Term of this Lease, Tenant, at its sole 
cost and expense, will take good care of the Premises and appurtenances thereto and every part 
of and portion thereof and any sidewalks, parking lots, garages, driveways, walls, concrete 
aprons, utility systems, piers, curbs and vaults adjoining and/or appurtenant to the Premises and 
will keep the same in good order and condition, and will make all necessary repairs and 
environmental remediation, as required by Article 16, thereto, interior and exterior, structural and 
non-structural, ordinary and extraordinary, and unforeseen and foreseen, all to the effect that the 
Premises shall throughout the term of this Lease be maintained in good condition, less normal 
wear and tear, suitable for their intended use. 
 
 9.2 Requirements of Governmental Authorities.  At all times during the term of the 
Lease, Tenant, at Tenant's own cost and expense, shall: 

a) Make all alterations, additions, or repairs to the Premises and/or the 
Improvements required by the terms of any applicable law, ordinance, statute, order, or 
regulation now or hereafter made or issued by any Governmental Authority; including, 
without limitation, Title III of the Americans with Disabilities Act of 1990, all 
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regulations issued thereunder and the Accessibility Guidelines for Buildings and 
Facilities issued pursuant thereto, as the same are in effect on the Commencement Date 
of this Lease and as may be hereafter modified, amended or supplemented. 

b) Observe and comply with all applicable laws, ordinances, statutes, orders, and 
regulations now or hereafter made or issued respecting the Premises and/or the 
Improvements by any Governmental Authority; 

c) Defend, indemnify and hold Landlord and the Premises free and harmless 
from any and all liability, costs, damages, fines, penalties, claims, and actions resulting 
from Tenant's failure to comply with or perform the requirements of this Section 9.2. 

 
 9.3 No Duties on Landlord.  Landlord shall not be required to furnish any services 
or facilities whatsoever or to make any repairs or alterations in or to the Premises or the 
Improvements.  Tenant hereby assumes the full and sole responsibility for the condition, 
operation, repair, replacement, maintenance, development and management of the Premises and 
the Improvements throughout the entire Term of this Lease. 
 
 

ARTICLE 10 
Ownership of Improvements 

 
 10.1 Ownership of Improvements During Term.  All Improvements at any time 
constructed on the Premises by Tenant shall be owned by Tenant until expiration of the Term 
hereof or sooner termination of this Lease as herein provided.  Tenant or any successors to their 
rights shall not remove any Improvements from the Premises nor waste, destroy, or modify any 
Improvements except as permitted by this Lease.  Tenant may place fixtures, partitions, personal 
property, and the like in the Premises and may make nonstructural improvements and alterations 
to the Premises at its own cost and expense without approval from Landlord. 
 
 10.2 Ownership at Termination.  Upon expiration or termination of this Lease, 
Tenant shall remove all structures, fixtures, partitions and personal property within sixty (60) 
days of the date of termination unless expressly authorized otherwise by Landlord in writing. 
 
 

ARTICLE 11 
Insurance 

 
 11.1 Commercial General Liability Insurance.  Concurrent with the execution of 
this Lease, Tenant, at Tenant's sole expense, shall procure and shall thereafter maintain in full 
force and effect throughout the entire Term of the Lease, Commercial General Liability 
insurance against claims for injury or death to persons or damage to property occurring on or 
about the Premises with minimum limits of liability of $100,000.00 combined single limit for 
each occurrence. Such insurance shall include, but not be limited to, Bodily Injury Liability, 
Personal Injury Liability, Property Damage Liability, Broad Form Property Damage Liability, 
Fire Legal Liability, Contractual Liability, Products/Completed Operations Liability, and 
Liability for Property of Others in the care, custody, and control of Tenant. 
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 The liability insurance shall cover all operations and activities of Tenant including, but 
not limited to, Tenant's own direct activities on and off the Premises, all construction, repair and 
improvement activities on and off the Premises and all explosion, collapse, and underground 
exposures associated with these activities. 
 
 11.2 Insurance Requirements.  All insurance policies required under this Lease shall 
include these additional provisions, conditions, and requirements: 

a) The Landlord shall be named as additional insured on all policies. 
b) Tenant shall provide Landlord written notice of any cancellation or material 

modification to the policies purchased by Tenant at least thirty (30) days prior to the 
effective date of such cancellation or change. 

c) Tenant shall provide properly executed Certificates of Insurance to the 
Landlord at least ten (10) days prior to occupancy of the Premises and prior to 
commencement of any Construction Work, and thereafter, at least thirty (30) days prior 
to the effective date of any renewal or replacement policy. 

d) At its sole discretion, Landlord may require that true and certified copies of 
one or more insurance policies be provided to Landlord for its review and retention in its 
files. 

e) All policies of insurance shall be issued by companies licensed or authorized 
to provide insurance in the State of Oregon. All such policies shall be written by 
insurance companies that meet or exceed an A rating of A.M. Best Company or for those 
qualified companies that are not rated by A.M. Best Company a rating equivalent or 
better than an A.M. Best A rating. 

f) If Tenant shall fail or refuse to procure, pay for or keep in force the policies of 
insurance set forth herein, or to deliver evidence of such insurance to Landlord, Landlord 
may, at its election, place in force and/or from time to time renew such insurance.  All 
amounts expended for such insurance, together with interest thereon at an annual rate of 
ten percent (10%) per annum, shall be additional rent due from Tenant to Landlord 
payable within fifteen (15) days after invoices are delivered to Tenant. 

g) Tenant may purchase an Umbrella Liability Policy to provide the limits of 
coverage specified for Sections 11.1 and 11.2 so long as such policy provides coverage at 
least as broad as specified for the individual policies, is equivalent or in excess of the 
limits specified for each individual policy, and the policy applies directly above (without 
gap in limit of liability) the individual underlying policy. 

h) Unless otherwise specifically agreed in writing by the Landlord prior to the 
effective date of the policy(ies): 

i. All liability insurance policies shall be written on an occurrence coverage 
basis; 

ii. All insurance policies shall be non assessable; 
iii. All property insurance policies purchased by Tenant shall contain or be 

endorsed acknowledging that the insurer waives its rights of subrogation against 
Landlord; and 

iv. All insurance policies procured by Tenant shall be primary and non 
contributing with any insurance that may be carried by Landlord. 
i) At the termination of this Lease for whatever reason, in the event Tenant is 

able to assign to Landlord its right, title, and interest in the insurance policies required to 
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be maintained hereunder, and provided Landlord agrees to such assignment, Landlord 
shall reimburse Tenant pro rata for all advanced premiums paid on such insurance. 

j) All property insurance shall be specifically acknowledged and endorsed 
by the insurer whereby the insurer agrees to make any and all payments as applicable 
under said policies payable to Tenant and Landlord jointly. 

 
 

ARTICLE 12 
Mortgaging and Subleasing 

 
 12.1 Leasehold Mortgage.  If Tenant is not then in default under this Lease, Tenant 
may, with the prior written consent of Landlord and subject to the terms and conditions as may 
reasonably be imposed, dispose of all or any portion of Tenant's interest under this Lease and the 
leasehold estate hereby created to any trustee by way of a deed of trust in favor of any Leasehold 
Mortgagee, for the purpose of creating an encumbrance on such interest. 
 

12.2 Subleasing.  Subleasing is not allowed under the terms of this lease. 
 

 
ARTICLE 13 

Tenant's Default 
 
 13.1 Events of Default/Cure and Termination.  The occurrence of any of the 
following events shall be an "Event of Default" hereunder: 

a) If Tenant fails to pay any installment of Annual Rent or additional rent when 
and as the same shall become due and payable and, as to any other sums required to be 
paid by Tenant under this Lease, when and as the same shall become due and payable, 
and such failure continues for a period of ten (10) calendar days after written notice given 
by Landlord to Tenant; 

b) If Tenant fails to perform or comply with any of the covenants, agreements, 
terms or conditions contained in this Lease and such failure continues for a period of 
thirty (30) calendar days, after written notice given by Landlord to Tenant; 

c) The subjection of any right or interest of Tenant under this Lease to 
attachment, execution, or other levy, or to seizure under legal process; 

d) The appointment of a receiver to take possession of the Premises and/or 
Improvements or of Tenant's interest in the leasehold estate or of Tenant's operations for 
any reason, including but not limited to, assignment for the benefit of creditors or 
voluntary bankruptcy proceedings, but not including receivership: 

i. pursuant to administration of the estate of any deceased or incompetent 
Tenant or of any deceased or incompetent individual partner of any Tenant, or 

ii. pursuant to a Leasehold mortgage, or 
iii. instituted by Landlord, the event of default being not the appointment of a 

receiver at Landlord's instance but the event justifying the receivership, if any; 
 

e) An assignment by Tenant for the benefit of creditors or the filing of a 
voluntary petition by or against Tenant under any law for the purpose of adjudicating 
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Tenant as bankrupt; or for extending time for payment, adjustment or satisfaction of 
Tenant's liabilities to creditors generally; or for reorganization, dissolution, or 
arrangement on account of or to prevent bankruptcy or insolvency; 

f) Tenant's failure to comply with Hazardous Materials Laws or with any 
requirement in Article 16; 

g) Tenant's failure to procure, maintain or qualify for such insurance as Landlord 
may from time to time require in accordance with the provisions of Article 11. 

 
 13.2 Notice to Certain Persons.  Landlord shall, before pursuing any remedy, give 
notice of any Event of Default to Tenant and Leasehold Mortgagees, if any, whose names and 
mailing addresses were previously given to Landlord. 
 
 13.3 Landlord's Remedies.  If any Event of Default by Tenant shall continue uncured, 
following notice of default as required by this Lease (if any is required), for the period applicable 
to the default under the applicable provision of this Lease, Landlord has the following remedies 
in addition to all other rights and remedies provided by law or equity, to which Landlord may 
resort cumulatively or in the alternative: 

a) Termination.  Landlord may at its election terminate this Lease by giving 
Tenant notice of termination. 

b) Right of Reentry and Ejection.  Landlord may reenter, take possession of the 
Premises and Improvements and eject all parties in possession or eject some and not 
others or eject none and may remove any persons or property by legal action or by self-
help with the use of reasonable force and without liability for damages and without 
having accepted a surrender. 

c) Reletting.  Following reentry or abandonment, Landlord may relet the 
Premises and in that connection may make any suitable alterations or refurbish the 
Premises, or both, or change the character or use or purpose of the Premises, but 
Landlord shall not be required to relet for any use or purpose other than that specified in 
the Lease or which Landlord may reasonably consider injurious to the Premises, or to any 
tenant that Landlord may reasonably consider objectionable. Landlord may relet all or 
part of the Premises, alone or in conjunction with other properties, for a term longer or 
shorter than the term of this Lease, upon any reasonable terms and conditions, including 
the granting of some rent-free occupancy or other rent concessions. Landlord shall be 
entitled to all rents from the use, operation, or occupancy of the Premises or 
Improvements or both. 

d) Damages.  Whether or not Landlord cancels, takes possession of or relets the 
Premises, Landlord has the right to recover its damages, including without limitation, (i) 
all lost rentals; (ii) all costs incurred by Landlord in restoring the Premises or otherwise 
preparing the Premises for reletting; (iii) and all costs incurred by Landlord in reletting 
the Premises; provided that, the amount Landlord may recover that represents damages 
for lost rental shall be limited to: (i) all rent that was due to the date of termination, plus 
(ii) all amounts of rent that would have fallen due as rent for the six month period 
following the date of termination, less (iii) the amounts recovered by Landlord from 
relettings or attornments, if any, plus (iv) interest on the balance at the Late Payment 
Rate. 
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13.4 Right To Sue More Than Once.  Landlord may sue periodically to recover 
damages during the period corresponding to the remainder of the Lease Term, and no action 
for damages shall bar a later action for damages subsequently accruing. 

 
 13.5 Landlord's Right to Cure Defaults.  If Tenant fails to perform any obligation 
under this Lease, after the cure period, if any, Landlord shall have the option to so perform 
after giving written notice to Tenant.  All of Landlord's expenditures to correct the default 
shall be reimbursed by Tenant on demand with interest at the Prime Rate from the date of 
expenditure by Landlord.  Such action by Landlord shall not waive any other remedies 
available to Landlord because of the default. 

 
 13.6 Remedies Cumulative.  The remedies given to Landlord herein shall not be 
exclusive but shall be cumulative with and in addition to all remedies now or hereafter 
allowed by law and elsewhere provided in this Lease. 

 
 13.7 Surrender of Premises.  Promptly after notice of termination, Tenant shall 
surrender and vacate the Premises and Improvements in broom-clean condition. 

 
 13.8 Waiver of Breach.  No waiver by a party of any default by the other shall 
constitute a waiver of any other breach or default by the other, whether of the same or any 
other covenant or condition. No waiver, benefit, privilege, or service voluntarily given or 
performed by a party shall give the other any contractual right by custom, estoppel, or 
otherwise. The subsequent acceptance of rent pursuant to this Lease shall not constitute a 
waiver of any preceding default by Tenant other than default in the payment of the particular 
rental payment so accepted, regardless of Landlord's knowledge of the preceding breach at 
the time of accepting the rent, nor shall acceptance of rent or any other payment after 
termination constitute a reinstatement, extension, or renewal of this Lease or revocation of 
any notice or other act by Landlord. 

 
 

ARTICLE 14 
Hazardous Materials 

 
 14.1 Use of Hazardous Materials.  Tenant will be responsible for any and all 
Hazardous Materials that Tenant brings onto the Premises and for any other material the use, 
generation, manufacture, storage or disposal of which may violate Department of Environmental 
Quality (DEQ) standards or create a safety or environmental hazard or result in a DEQ violation.  
Tenant shall keep and maintain the Premises in compliance with any and all laws regulating the 
use, generation, manufacture, storage and disposal of Hazardous Materials.  Tenant shall not 
cause or permit the use, generation, manufacture, storage or disposal on, under or about the 
Premises, or the transportation to or from the Premises, of any Hazardous Materials in violation 
of any law or regulation relating to such Hazardous Material. 
 
 14.2 Tenant's Indemnity Obligations.  In addition to any other obligation to 
indemnify stated elsewhere in this Lease, Tenant shall indemnify, defend and hold Landlord and 
Landlord's fee interest under this Lease free and harmless from and against any and all liability, 
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damage, loss, costs, and expense that may be incurred by Landlord by reason of, resulting from, 
in connection with, or arising in any manner whatsoever out of: 

a) a breach of the obligations of Section 14.1; or 
b) the use, generation, manufacture, storage or disposal of Hazardous Materials 

on, under, or about the Premises after the Commencement Date or during any previous 
lease of the Premises by Tenant; or 

c) surface migration of Hazardous Materials onto the Premises caused by or 
arising in connection with activities conducted on or associated with the Premises during 
the term of this Lease or during any previous lease of the Premises by Tenant. 

 
 Tenant's indemnity obligations under this Section 14.2 shall include, but not be limited 
to: (i) all liabilities, losses, claims, demands, penalties, fines, settlements, damages, response, 
remediation, closure or inspection costs; (ii) any expenses (including reasonable attorney and 
consultant fees, investigation expenses, and laboratory and litigation costs) of whatever kind or 
nature that are incurred by Landlord; (iii) any personal injuries or property damages, real or 
personal; (iv) any violations of law, orders, regulations, requirements or demands of 
governmental authorities; and (v) any lawsuit brought or threatened, settlement reached, or 
government order arising out of or in any way related to the release of Hazardous Materials on 
the Premises after the Commencement Date or during any previous lease of the Premises by 
Tenant. 
 PROVIDED, HOWEVER, that Tenant's indemnity obligations under this Section 14.2 
shall not include any liability, damage, loss, costs, and expense suffered by Landlord and 
resulting from: 

a) Hazardous Materials present in or on or under the Premises as of the 
Commencement Date unless caused by Tenant or its employees, agents or invites during 
any previous lease of the Premises by Tenant; or 

b) Hazardous Materials present in or on or under the Premises as of the 
Commencement Date that migrate, percolate, flow, diffuse, or in any way move within, 
from or off the Premises after the Commencement Date, unless caused by Tenant, its 
employees, agents, invites or sublessees during any previous lease of the Premises by 
Tenant. 

 
The indemnities of Tenant provided in this Section shall survive the expiration or earlier 
termination of this Lease. 
 
 14.3 Notice.  Landlord agrees to give prompt written notice to Tenant with respect to 
any suit or claim initiated or threatened to be initiated against Landlord which Landlord has 
reason to believe is likely to give rise to a claim for indemnity hereunder, and Tenant shall 
promptly proceed to provide an appropriate defense, compromise, or settlement of such suit or 
claim at its sole expense; provided, however, that Landlord shall have the right promptly to 
furnish counsel at Tenant's sole expense to carry out such defense, compromise, or settlement, 
which expenses, as well as payments in satisfaction, settlement or compromise of such suit or 
claim, shall be immediately due and payable to Landlord upon receipt by Tenant of an invoice 
therefor. 
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 14.4 Remediation by Tenant.  Without limiting the foregoing, if Tenant, its agents, 
contractors, guests, invites or cause or permit Hazardous Materials to be used, generated, 
manufactured, stored, disposed of or released on the Premises during the term of this Lease, any 
extended term, or during any prior occupancy or lease of the Premises by Tenant in violation of 
any Hazardous Material laws, or (subject to Section 14.5) if Hazardous Materials enter upon the 
Premises from or through surface migration, Tenant shall promptly take all actions at its sole 
expense to comply with all laws and regulations governing such use, generation, manufacture, 
storage, disposal or release of such Hazardous Materials and/or to remediate the condition 
created by such Hazardous Materials; provided that except in an emergency Landlord's approval 
of such actions shall first be obtained, which approval shall not be unreasonably withheld. 
 
 14.5 Surface Migration.  If surface migration onto the Premises of Hazardous 
Materials was not caused by and did not arise in connection with activities being conducted on or 
associated with the Premises during the Term of this Lease or during any prior lease of the 
Premises by Tenant, and if Tenant is not otherwise responsible for the surface migration, Tenant 
shall not be obligated to indemnify Landlord under this section for the damages caused by such 
surface migration, nor shall Tenant be required to bear the cost of remediation related to such 
surface migration. 
 
 14.6 Disclosure.  Within five (5) business days after the receipt of written notice 
thereof, Tenant shall advise Landlord and Landlord shall advise Tenant, as the case may be, in 
writing of: 

a) any and all notices of enforcement or other governmental or regulatory actions 
pursuant to which cleanup or remediation of Hazardous Materials on the Premises will be 
required; and 

b) all written claims made by any third party against Tenant or Landlord, as the 
case may be, or the Premises relating to damage, contribution, cost recovery, 
compensation, loss or injury resulting from Hazardous Materials on the Premises. 

 
 14.7 Inspection.  Landlord and its agents shall have the right, but not the duty, at 
Landlord's sole cost and expense to conduct reasonable inspections of the Premises, to determine 
whether Tenant is complying with this Article 14. 
 
 14.8 Governing Provisions for Environmental Matters.  Notwithstanding any other 
provision of this Lease, this Article 14 and Section 2.4 shall supersede and take precedence over 
all other provisions of this Lease regarding environmental matters including, but not limited to, 
the scope of indemnification of Landlord by Tenant and the survival of the indemnification 
provisions contained in this Lease.  Nothing in this Article 14 is intended nor shall it limit 
Landlord's rights in the event of default, as set out in Article 13 of this Lease. 
 
 14.9 Notice of Hazardous Materials; Limitation of Tenant Liability.  Landlord 
hereby acknowledges that it has made available to Tenant such information as is currently 
available and known by the Department of State Lands regarding Hazardous Materials existing 
on the Premises.  Tenant shall have no responsibility for remediating any Hazardous Materials 
existing as of the Commencement Date, except Hazardous Materials that were used, generated, 
manufactured, stored or disposed of by Tenant or any of its employees, agents or assigns during 
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the term of this Lease or during any prior occupancy or use of the Premises by Tenant, or as 
required in Section 9.1.  Landlord and Tenant agree that any Hazardous Materials pre-existing 
this Lease or any prior occupancy or use of the Premises by Tenant, whether known or unknown 
to the parties, that become evident as a result of Tenant’s occupancy shall be the sole 
responsibility of Landlord, and Landlord will be responsible to DEQ for remediation of such pre-
existing conditions. 
 
 

ARTICLE 15 
Notices 

 
 15.1 Any notice, communication, request, reply or advice, or duplicate thereof (herein 
severally and collectively, for convenience called "notice") provided or permitted to be given 
under this Lease to any person, entity, or party, or made or accepted by either party to any other 
party must be in writing and shall, unless otherwise in this instrument or by law expressly 
provided, be given or be served by: 

a) depositing the same in the United States mail, postage prepaid, registered or 
certified mail, with return receipt requested, or 

b) personal delivery service with charges therefor billed to shipper, or 
c) expedited delivery service with charges therefor billed to shipper, or 
d) prepaid telegram, telex or facsimile, all such notices, however given, to be 

addressed to the party for whom the notice is intended at the address set forth below or at 
such other address as any party may have designated to any other party in the manner 
above provided. 

 
 Any notice or communication sent as herein provided shall be deemed received: 

a) upon receipt if sent by telegram, telex or facsimile or if personally delivered 
(provided that such delivery is confirmed by the receiving telex or facsimile operator, 
including electronic confirmation of receipt, or by the courier delivery service, as the case 
may be), 

b) three (3) business days after the date of deposit in a post office or other 
official depository under the care and custody of the United States Postal Service, if sent 
by United States mail; 

c) on the date of delivery by any expedited delivery service, or 
d) on the date any party declines to accept any notice given as herein provided. 

 
 No person or entity who is entitled to notice or is required to be given notice hereunder 
shall have an address, for the purposes of such notice, which is outside the continental United 
States; and any such person or entity shall designate an agent for the purpose of receiving notices 
hereunder whose address is within the continental United States.  Any party may change its 
address for the purposes of receiving notices hereunder by giving notice of such change of 
address to the other party in the manner required for giving notices pursuant to this Article 15. 
 
 If to Tenant: 
  INSERT NAME 
  INSERT STREET ADDRESS 
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  INSERT MAILING ADDRESS (if different from street address) 
  CITY, STATE, ZIP 
   Telephone:   
   Fax:    
 
 If to Landlord: 
  Department of State Lands 
  Eastern Region 
  1645 NE Forbes Road Suite 112 
  Bend, OR  97701 
   Telephone: (541) 388-6112 
   Fax:  (541) 388-6480 
 
 

ARTICLE 16 
Surrender of Premises; Holding Over; Assignment 

 
 16.1 Good Condition.  The Lease shall terminate without further notice at expiration 
of the Term.  On expiration or sooner termination of the Lease, Tenant shall surrender the 
Premises and, subject to Article 10, the Improvements, and all facilities in any way appurtenant 
to the Premises, to Landlord in good order, condition and repair, and in as safe and clean 
condition as practicable, reasonable wear and tear and acts of God excepted, and free and clear of 
all liens and encumbrances, and Hazardous Materials other than those which have been created 
by Landlord.  Any holding-over by Tenant after expiration of the Lease shall not constitute a 
renewal or extension or give Tenant any rights in or to the Premises except as otherwise 
expressly provided in the Lease. 
 
 16.2 Survival.  The provisions of this Article 16 shall survive the expiration or any 
termination of this Lease. 
 
            16.3    Assignment.  This lease may be assigned in accordance with OAR 141-082-0090.        
 
 

ARTICLE 17 
Miscellaneous 

 
 17.1 Governing Law.  This Lease, and all matters relating to this Lease, shall be 
governed by the laws of the State of Oregon in force at the time any need for interpretation of or 
decision regarding this Lease arises. 

 
 17.2 Binding on Successors.  This Lease shall be binding on and shall inure to the 
benefit of the parties and to the successors, but nothing in this section shall be construed as a 
consent by Landlord to any disposition or transfer of the Lease or any interest herein by Tenant 
except as otherwise expressly provided in this Lease. 
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 17.3 Partial Invalidity.  Should any provision of this Lease be held by a court of 
competent jurisdiction to be either invalid, void, or unenforceable, the remaining provisions of 
this Lease shall remain in full force and effect unimpaired by the holding. 
 
 17.4 Time of Essence.  Time is expressly declared to be the essence of Tenant's 
performance of each and every duty and obligation under this Lease. 
 
 17.5 Nonmerger of Fee and Leasehold Estates.  If both Landlord's and Tenant's 
estates in the Premises or the Improvements or both become vested in the same owner, this Lease 
shall nevertheless not be destroyed by application of the doctrine of merger except at the express 
election of the holder of both estates and the consent of each Leasehold Mortgagee of record. 
 
 17.6 Agreement to Act Reasonably.  Except where specifically provided to the 
contrary in this Lease, in each instance in this Lease where the approval or consent of a party is 
required, both Landlord and Tenant intend and agree to act reasonably.  As used in the foregoing 
sentence, the term "reasonable" shall not be interpreted as justifying arbitrary action but shall 
mean an even-handed application of judgment in accordance with all applicable requirements of 
federal and state law, traditional business policies and practices, industry standards and 
commercial usage and custom concerning major real estate transactions involving properties 
similar to the Premises.  Except where specifically provided to the contrary, any approval or 
consent shall not be unreasonably delayed. 
 
 17.7 Joint and Several Obligations.  If Tenant consists of more than one Person, the 
obligation of all such Persons is joint and several. 
 
 17.8 Captions; Table of Contents.  Any table of contents attached to this Lease and 
the captions of the various sections of this Lease are for convenience and ease of reference only 
and do not define, limit, augment, or describe the scope, content or intent of the Lease or of any 
part or parts of the Lease.  This Lease will be liberally construed to effectuate the intention of the 
parties with respect to the transaction described herein.  In determining the meaning of, or 
resolving any ambiguity with respect to, any word, phrase or provision of this Lease, neither this 
Lease nor any uncertainty or ambiguity herein will be construed or resolved strictly against either 
party under any rule of construction or otherwise, it being expressly understood and agreed that 
the parties have participated equally or have had equal opportunity to participate in the drafting 
hereof. 
 
 17.9 Gender, Singular and Plural.  The neuter gender includes the feminine and 
masculine, the masculine includes the feminine and neuter, and the feminine includes the 
masculine and neuter, and each includes corporation, partnership, or other legal entity when the 
context so requires.  The singular number includes the plural whenever the context so requires. 
 
 17.10 Exhibits.  All Exhibits to which reference is made in this Lease are incorporated 
in this Lease by the respective references to them, whether or not they are actually attached, 
provided they have been signed or initialed by the parties.  References to "this Lease" includes 
matters incorporated by reference. 
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 17.11 Nondiscrimination and Nonsegregation.  Tenant covenants by and for himself 
or herself or itself, and for his or her or its heirs, executors, administrators, and assigns, and all 
persons claiming under or through him or her or it, and this Lease is made and accepted upon 
and subject to the condition that there shall be no unlawful discrimination against or segregation 
of any person or group of persons, on account of race, color, creed, religion, gender, sexual 
preference, handicap, marital status, national origin, or ancestry, in the leasing, use, occupancy, 
tenure, or enjoyment of the Premises herein leased or the Construction Work nor shall the Tenant 
himself, or any person claiming under or through him or her, establish or permit any such 
practice or practices of discrimination or segregation with reference to the selection, location, 
number, use, or occupancy, of lessees, contractors, or vendees in the Premises and Improvements 
herein leased. 
 
 17.12 Quiet Enjoyment.  Landlord covenants that, upon paying the rent and all other 
charges herein provided for and observing and keeping all covenants and agreements in this 
Lease on its part to be kept, Tenant shall have the right to occupy the Premises peaceably and 
quietly in accordance with the terms of this Lease.  PROVIDED, HOWEVER, that this covenant 
of quiet enjoyment is expressly subject to the various encumbrances and reservations of right 
affecting the Premises and Tenant acknowledges and agrees that its peaceable and quiet 
possession of the Premises is subject to all encumbrances and reservations of right, whether of 
record or provided for in this Lease. 
 
 17.13 INDEMNIFICATIONS.  TENANT EXPRESSLY ACKNOWLEDGES AND 
AGREES TO THE TERMS OF THE INDEMNITY PROVISIONS CONTAINED IN 
SECTIONS 2.4, 9.2 AND 14.2 OF THIS LEASE.  ALL OBLIGATIONS OF TENANT TO 
INDEMNIFY LANDLORD SHALL SURVIVE TERMINATION OR EXPIRATION OF THE 
LEASE. 
 
 17.14 Execution in Counterparts.  This Lease may be executed in two or more 
counterparts, each of which shall be an original, but all of which shall constitute one and the 
same instrument.  For convenience of the parties the signature pages to any counterpart may be 
detached and reattached to a single counterpart. 
 
 17.15 lnspection.  Landlord shall have the right personally and through Landlord's 
agents and employees to enter into and onto the Premises to inspect the Premises and examine 
the conditions thereof. 
 

17.16 Modification.  Any term or condition of this Lease may be modified upon mutual 
consent of both parties, but any such modification shall be effective and binding only upon 
execution by both parties or a written amendment to the Lease. 
 

17.17 Entire Aqreement.  THIS LEASE, TOGETHER WITH THE ATTACHED 
EXHIBITS, CONSTITUTES THE ENTIRE AGREEMENT BETWEEN THE PARTIES.  NO 
WAIVER, CONSENT, MODIFICATION OR CHANGE OF TERMS OF THIS LEASE SHALL 
BIND EITHER PARTY UNLESS IN WRITING AND SIGNED BY BOTH PARTIES.  SUCH 
WAIVER, CONSENT, MODIFICATION OR CHANGE, IF MADE, SHALL BE EFFECTIVE 
ONLY IN THE SPECIFIC INSTANCE AND FOR THE SPECIFIC PURPOSE GIVEN.  
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ORKL-0530 

 

 
 



 
 



 

 



 
 



ORKL-0539 I and II 

 
 

ORKL-0540 



ORKL-0541 
 

 
subject to road easement granted to Klamath County 1-26-68 

 
ORKL-0542 

 

 
 



CALIFORNIA PARCELS 
 

CASI-0009 

 
less property sold consisting of 31.85 acres of the SE ¼ of the SE ¼ lying south and east of the 

present reservoir. 
 

CASI-0011 
 

 
 
 

CASI-0020 
 

 
 

CASI-0021 
 

 



 



 
 

CASI-0024 
 

 
 



 
 



CASI-0025 

 
 

CAISI-0026 

 



 
 

 
 

LESS THE FOLLOWING: 

 
and subject to a telephone line easement to PT&T 9/28/81 and subject to a 30’ pipeline 
easement to the City of Yreka 8/30/68.  
 
 

CASI-0027 
 

 
and subject to a telephone line easement to PT&T 10/13/80 and a 20’ road 

easement to James Liskey.



 
CASI-0028 

 

 
 

CASI-0030 

 
subject to a 20 road easement to H.J. Rhodes 6/12/64 

 
CASI-0031 

 

 
less the following sold to Rhodes and Roberts 4/13/64: 

the N ½ and the SW ¼ of Section 27, Township 48N, Range 5W, MDM. 



 
CASI-0032 

 

 
 

CASI-0033 

 
 

CASI-0034 

 



 
CASI-0035 

 

 
 

CASI-0036 
 

 
CASI-0038 

 

 
 

CASI-0039 
 

 



CASI-0040 
 

Those portions of the Southeast 1/4 of Section 29 and the Southwest 1/4 of Section 28, Township 
48 North Range 4 West, M.D.M., known as Siskiyou County, California Tax Lot 004050390;  
 
Those portions of the Northeast 1/4 of Section 29 and the Northwest 1/4 of Section 28, Township 
48 North Range 4 West, M.D.M., known as Siskiyou County, California Tax Lot 004050380;  
 
That portion of Section 28, Township 48 North Range 4 West, M.D.M., known as Siskiyou 
County, California Tax Lot 004050060; 
 
That portion of the Northwest 1/4 of Section 33, Township 48 North Range 4 West, M.D.M., 
known as Siskiyou County, California Tax Lot 004040010;  
 
That portion of the Southeast 1/4 of Section 21, Township 48 North Range 4 West, M.D.M., 
known as Siskiyou County, California Tax Lot 004360040;  
 
That portion of the South 1/2 of Section 27, Township 48 North Range 4 West, M.D.M., known 
as Siskiyou County, California Tax Lot 004300020;  
 
That portion of the North 1/2 of Section 34, Township 48 North Range 4 West, M.D.M., known 
as Siskiyou County, California Tax Lot 004040060; 
 
Those portions of Section 35 and Section 36, Township 48 North Range 4 West, M.D.M., known 
as Siskiyou County, California Tax Lot 004030070; 

 
CASI-0042 

 

 
 

CASI-0043 

 
 




