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IN'rRODUCTIONI.1

2

The Department of the Interior, at. a1 ("Interior- or3

"Federal Defendants-) moves to extend the deadline to complete4

the required supplemental environmental ~act statement (.SBIS.)5

Doc. 441 (-Federalfrom JUly 9.2004 until November 23. 2004.6

Westlands Water Di.trictDefendants' Memo"), filed May 19, 2004.7

(ftWe.tland.-) and the Northern California Power Agency C-NCPA-)8

(collectively.Plaintiff.-) filed statements of non-opposition..9

445, filed May 28. 2004.1.0 See Doc. 450, fi1ed June 4,2004, Doc.

The Hoopa Valley Tribe C-Hoopa- or -Defendant-Intervenor-) agreed11

that the present date should be moved, but alleged that the date1.2

for completion should be extended to December 23,2004. Doc. 4481.3

14 (~Hoopa's Response-), filed June 4, 2004. Hoop. also moved (~)

1.S to enjoin rntarior -to fully implement the Trinity Basin

16 restoration work as provided in previous orders with respect to

1.7 the non-flow portions of the ROD [i.e., Record of Decision]- and

(2) for Defendants to b. required -to .how caU8e why they should18

19 not be held in contempt for failure to comply with this Court' 8

20 orders with r..pect to DOD-flow restoratioD measure..- Id. at

21. 1110-15. Interior replied and opposed Hoopa's proposed December

22 deadline and moved for Hoopa's cross motion to -be considered

23 independently of the pending motion for an extension of time to

24 complete the SEIB." Doc. 453 (-Federal Defendant.' ReplY-) at

25 3:17-18, filed June 14,2004. Westland8 a180 moved ex parte for

26 a continuance on hearing Hoopa's cross motion. Doc. 451, filed.

27 Jun. 14, 2004.

28 Oral arguments were heard on June 21. 2004.
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1

2 II. FACTUAL AND PROCEDURAL BACKGROUND

3

4 This suit involves the United States Department of

5 Interior's (-Interior") administration of the Trinity River

6 Divi8ion (-TRDR) 1 of the Central Valley Project (-CVPW) and

7 Interior's implementation of Section 3406(b) (23)2 of the Central

8

9

1.0

1 The TRD consists of: the Trinity and Lewi.ton dams and their

re.ervoirs; Trinity and Lewiston powerplants; Clear Creek tunnel;
Judge Francis Carr powerhouse; Whiskeytown dam and lake; Spring Creek
tunnel and powerplant; Spring Creek debris dam and reservoir; and
related pumping and distribution facilities.

1.1.

12
3 CVPIA II 3406(b) and (b) (23) read:

13

14.
The Secretary, ~ediately upon the enactment of this title,
shall operate the Central Valley Project to meet all
obligations under State and Federal law, including but not
limited to the Federal Endangered Species Act, 16 V.S.C. I
1531, et seq., and all decisions of the California State
Water Resources Control Board establishing condition. on
applicable licenses and pe~its for the project. The
Secretary, in consultation with other State and Federal
agencies, Indian Tribes, and affected interests, is further
authorized and directed to:

15

1.6

1.7

18

19

20

21 (23) in order to meet Federal trust responsibilities to
protect the fishery resources of the Hoopa Valley Tribe, and
to meet the fi8hery restoration goals of the Act of October
24, 1984, Public Law 98-5~1, provide through the Trinity
River Division, for water years 1992 through 1996, an
instream release of water to the Trinity River of not less
than three hundred and forty thousand acre-feet per year for
the purposes of fishery re.toration, propagation, and
maintenance and,

22

23

24

25

26

27
(A) by September 30. 1996, the Secretary, after consultation

with the Hoopa Valley Tribe, shall complete the Trinity
River Flow Evaluation Study currently being conducted by the
United States Fish and Wildlife Service under the mandate of28

3



J to restore andValley Project ~rovement Act (.cvprAw1

maintain the Trinity River fishery.2

In October 1984, Congress enacted the Trinity River Basin3

Fish and Wildlife Management Actt (-1984 Act-) to restore fish4

5

6 the Secretarial Decision of January 14, 1981, in a manner
which insure. the development of recommendations, ba.ed on
the be.t available .cientific data, regarding permanent
instream fi.hery flow requirements and Trinity River
Diviaion operating criteria and procedures for the
restoration and maintenance of the Trinity River fi.hery;
and

7

8

9

10

1.1.

12

13

14

15

16

17

18

19

20

(8) not later than December 31, 1996, the Secretary shall
forward the recommendations of the Trinity River Flow
Bvaluation Study, referred to in subparagraph (A) of this
paragraph, to the Committ.e on Energy and Natural Resources
and the Select Committee on Indian Affairs of the Senate and
the Committee on Interior and Insular Affairs and the
Committee on Merchant Marine and Fisheries of the Bouse of
Representatives. If the Secretary and the Hoop- Valley
Tribe concur in these recommendations, any increase to the
min~ Trinity River instream fishery releases e.tablished
under this paragraph and the operating criteria and
procedures referred to in .ubparagraph (A) .hall be
implemented accordingly. If the Hoopa Valley Tribe and the
Secretary do not concur, the min~ Trinity River instream
fishery releases established under this paragraph .hall
remain in effect unless increas.d by an Act of Congress,
appropriate judicial decree, or agreement between the
Secret.ry and the Hoopa Valley Tribe. Costs associated with
implementation of this paragraph shall be reimbursable a.
operation and maintenance expenditure. pursuant to existing
law.

21

22

23 Central Valley Project Xmprovement Act, Pub. L. No. 102-575, I
3406(b) (23), 106 Stat. 4600, at .720-21.

24
Pub. L. No. 102-575, I 3'01-12, 106 Stat. '600, '706 (Oct. 30,

25 1992).
26

27

.
SECTION 1: The Congre.. finds that --

(1) the construction of the Trinity River division of the
Central Valley proj ect ~ California, authorized by the Act28
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1

2

3

4

5

6

OJ

8

9

10

11

12

13

14

15

16'

17

of August 12, 1955 (69 Stat. 719), has substantially reduced
the stream£low in the Trinity River Basin thereby
contributing to damage to pools, spawning gravels, and
rearing areas and to a draa tic reduction in the anadromous
fish populations and a decline in the scenic and
recreational qualities of such river system;

(2) the loss of land areas inundated by two reservoirs
constructed in connection with such project has contributed
to reductions in the populations of deer and other wildlife
historically found in the Trinity River Basin;

(3) the Act referred to in paragraph (1) of this section
directed the Secretary of the Interior (hereinafter in this
Act referred to as the .Secretary-) to take appropriate
actions to ensure the preservation and propagation of such
fish and wildlife and additional authority was conferred on
the Secretary under the Act approved September ., 1980 (9.
Stat. 1062), to take certain actions to mitigate the impact
on fish and wildlife of the construction and operation of
the Trinity River division;

(.) activities other than those related to the project
including, but not limited to, inadequate erosion control
and fishery harvest management practices, have also had
significant adverse effects on fish and wildlife populations
in the Trinity River Basin and are of such a nature that the
cause of any detrimental impact on such populations cannot
be attributed solely to such activities or to the project;

(5) a fish and wildlife management program has been
developed by an existing interagency advisory group called
the Trinity River Basin Fish and Wildlife Task Force. and

(6) the Secretary requires additional authority to
implement a basin-wide fish and wildlife management program
in order to achieve the long-term goal of restoring fish and
wildlife populations in the Trinity River Basin to a level
approximating that which existed immediately before the
start of the construction of the Trinity River division.

18

19

20

21

22
TRINITY RIVER BASIN FISH AND WILDLIFE MANAGBMBNT PROGRAM

23

24

25

26

27

28

SEC. 2. (a) Subject to subsection (b), the Secretary shall
fo~ulate and implement a fish and wildlife management
program for the Trinity River Basin designed to restore the
fish and wildlife populations in such basin to the levels
approximating those which existed immediately before the
start of the construction referred to in section 1(1) and to
maintain such levels. The program shall include the
following activities:
(1) The design, construction, operation, and maintenance of

5



1 and wildlife populations to pre-TRD levels. The 1984 Act

2 included a finding that the TRD had contributed to a ftdrastic

3 Public Law 98-reduction in the anadromous fish populations."

4 541, Section 1(1). It directed that the restoration program

5 include:

6

OJ

8

9

1.0

11

12

(1) The design, construction, operation, and
maintenance of facilities to --

(A) rehabilitate fish habitats in the Trinity River
between Lewiston Dam and Weitchpec;

(B) rehabilitate fish habitats in tributaries of such
river below Lewiston Dam and in the south fork of such
river; and

(C) modernize and otherwise increase the effectiveness
of the Trinity River Fish Hatchery.
(2) The establishment of a procedure to monitor (A) the
fish and wildlife stock on a continuing basis, and (B)
the effectiveness of the rehabilitation work.
(3) Such other activities as the Secretary determines
to be necessary to achieve the long-te~ goal of the
program.13

14. Public Law 98-541, Section 2(.).

15 In 1991, the Secretary of the Interior increased the mdn~

16 flow8 in the Trinity River to 340,000 AF/year until the Trinity

17 River flow study was completed. The 340 1000 AF number was the

18 third-lowest unregulated flow on record.

19 Xn 1992, Congress enacted the CVPXA to annually redirect

20

21

22

23

24

25

26

27

28

facilities to --
(A) rehabilitate fish habitats in the Trinity River between

Lewiston Dam and Neitcbpecl
(B) rehabilitate fish habitats in tributarie. of such river

below Lewi.ton Dam and in the south fork of such riverl and
(C) modernize and otherwise increase the effectiveness of

the Trinity River Fish Hatchery.
(2) The establishment of a procedure to monitor (A) the

fish and wildlife stock on a continuing basis, and
(B) the effectiveness of the rehabilitation work.
(3) Such other activities as the Secretary determines to be

necessary to achieve the long-te~ goal of the program.
. . . .

Public Law 98-541, 98 Stat. 2721.
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timely completed. Congress directed that Trinity River

restoration be measured not only by returning adult anadramous

fish spawners, but also by the ability of dependant tribal,

commercial, and sport fisheries to participate fully, through iD-

river and ocean harvest opportunities, in the benefits of the

restoration. Pub. L. No. 104-408. Congress also included

language amending the acti vi ties to be undertaken by the

Secretary. Id. The original language directed the Secretary to

~dernize and otherwise increase the effectiveness of the

Trinity River fish hatchery.- The 1996 Act adds "so that it can

best service ita purpose of mitigation of fish habitat loss above

Lewis ton Dam while not impairing efforts to restore and maintain

naturally reproducing anadromous fish stocks within the basin.-

Id.

In January 1998, the draft Trinity River Flow Evaluation

Report (TRFER) was released. In JUne 1999, Interior, in

consultation with the Hoopa Valley Tribe, published the Trinity

River Flow Evaluation Final Report (-TRFER"). The TRFER

recommends pe~nently increasing the Trinity River fish flaws

from the statutorily mandated 340,000 AF/year to between 368,900

and 8~5,200 AF/year, as follows:
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1

2

3

4 81.5.2 0.12Extremely Wet

701.0 0.28Wet5

0.20Normal 646.96

452.6 0.28Dry7
368.6Critically Dry

8
0.12

. Weighted Average. 594.5 1/// / / / / / /i8
9

10
TRPBR S 8.1, p. 241.

11
the united States Bureau of ReclamationOn October 19, 1999,

1.2

(-Bureau.) and the USPWS released the draft -Trinity River
13

Mainstem Fishery Restoration Environmental X-P&ct Statement/
14

ReportW (-DBISW), which described alternate approaches for
1.5

restoring and maintaining the Trinity River fishery. Interior

published the availability of the draft EIS/EIR and the
16

1.7

commencement ot a public comment period scheduled to end OD
1.8

December 8, 1999. 64 Fed. Reg. 56364. 1999 WL 827447 (Oct. 19.
1..9

1999). The public comment period was extended until January 20,
20

2000. 6~ Fed. Reg. 67584, 1999 WL 1078497 (Dec. 2, 1999); 64
23.

Fed. Reg. 72357, 1999 WL 1247501 (Dec. 27,1999).22
On January 20, 2000, San Lui. & De~ta-Kendota Water

23
Authority (.San Luis-) submitted written comments! criticizing

24

25

26 5 .Comments of the San Luis & Delta-M8Ddota Water Authority

on the Trinity River Mainst8m Fi8hery Restoration Bnvironmental
~act Statement/Environmental Impact Report, R dated January 19,

2000.

27

28

.9



the DBIS, noting, inter alia, that the DEIS failed to analyze the1

preferred al ternati ve I s potential adverse environmental impacts2

on federally listed endangered or threatened fish specie. within3

4

5

the Sacramento River system and the Sacramento-San Joaquin Delta

(~Deltan), and also failed to analyze how these adverse ~act.,

if any, could be minimized or avoided. Doc. 35 at " 39-40 ~ Ex.6

7 A.

On March 10, ~OOO, Westlands Water Di8trict (ftWestlands.)8

.9 and San Luis sent a sixty-day notice of intent to sue to

Interior. threatening suit if Interior did not undertake a for8al10

On March 29, 2000, Interior1.1. ESA consultation on the TaPER.

forwarded the TRFBR to Congress, pursuant to CVPIA S 3406 (b) (23)12

{-the Secretary shall forward the recommendations of the Trinity13

. to the Commdttee on Energy andIt River Flow Evaluation Study. .

15 Natural Re8ources and the Select Committee on Indian Affairs of

16 the Senate and the Committee on Interior and Insular Affairs and

1.7 the Commd ttee on Merchant Marine and Fisheries of the House of

18 Representatives. I f the Secretary and the Hoopa Valley Tribe

1.9 concur in these recommendations, any increa.. to the ~ntmum

20 Trinity River instream fishery releases established under this

21 paragraph and the operating criteria and procedures referred to

22

23

in subparagraph (A) shall be implemented accordingly.-).

On May 8, 2000, Interior responded to San Luis' letter,

24

25

acknowledging that ESA ~I 7 consultation over potential effect.

to .pecies li8ted as either threatened or endangered under the

26 ESA . . . must be accomplished as part of the process of making a

27 decision on the Program.- It reassured that -DO final deci.ion

28 on the Program will be made until both the USFWS and NMFS have

1.0



1. issued biological opinions regarding implementation of the

2 Program, and that these opinions will be taken into consideration

3 in making such decision.oR

4 On October 12, 2000, the National Marine Fishery Service

5 ("NMFS") formally issued the "Biological Opinion for the Trinity

6 River Mainstem Fishery Restoration EIS and Its Effects on

7

8

Southern Oregon/Northern California Coast Coho Salmon, Sacramento

River Winter-run Chinook Salmon, Central Valley Spring-run

9 Chinook Salmon, and Central Valley Steelheadw (~BioOp..). This

1.0 BioOp recognizes that implementation of the report will effect

11 many aspects of the river, including decreased water flows, and

12 discusses reasonable and prudent measures (aRPMsR) to minimize or

13 avoid the preferred alternative's impacts on -federally listed-

1. fish.

15 Also on October 12,2000, the USPWS issued -Re[-] initiation

16 of Fo~l Consultation: Biologieal Opinion of the Effeets of

17 Long-te~ Operation of the Central Valley Project and State Water

18 Project as Modified by Implementing the Preferred A1ternative in

19 the Draft Environmental Impact Statement/Environmental Impact

20 Report for the Trinity River Mainstem Fishery Restoration

21.

22

Program" C-USFNS SioOp"). On November 17, 2000, Interior

published notice of the availability of the final BIS/EIR

23 (-FEIS") . 65 Fed. Reg. 69512, 2000 WL 1711646 (Nov. 17, 2000).

24 On Dec.mber 14,2000, Westlands filed suit against

25

26

27

defendants, alleging three cla~s:

(1) ~ladministrationH of the Endangered Species Act
(~ESAn) by the USFWS,

(2) maladministration of the ESA by NMFS, and,
(3) violation of NEPA by all defendants.

28

11



1. Doc. 1 at 15-24. That same day, Westlands sought an emergency

2 court order to enjoin the defendant, Bruce Babbitt (as Secretary

3 of the Interior), from executing a Record of Decision (-RODN)

4 with the Hoopa Valley Tribe, scheduled to be signed on Tuesday,

5 December 19, 2000. On December 15, the Hoopa Valley Tribe

6 intervened as a defendant in the case.

7

8

9

The motion for a Temporary Restraining Order ('ITROII) was

denied in open court on the afternoon of December 15, 2000, and

the confirmdng written order was entered on January 30,2001.

10 Doc. 85. The application for a TRO was denied because at the

11 time of the December 15 hearing, Secretary Babbitt had not yet

12 signed the ROD. The signing was scheduled for December 19,2000.

13

14.

Unti1 the ROD was signed, there was no -fina1 agency action- that

West1ands cou1d cha11enge and no authority existed to enjoin the

15 Executive from implementing the statutory function of reaching

16 agreement with the Indian Tribes on the Trinity River Restoration

Plan. Id. at 4-5.17

1.8 On December 18, 2000, the Hoopa Valley Tribe concurred in

19 the TRFES recommendations. On December 19,2000, Secretary

20 Babbitt and the Senior Chai~ of the Hoopa Valley Tribal

21. Council signed the ROD. The ROD directs Interior's agencies -to

22

23

~lement the Preferred ~ternative as described in the PEIS/EIR

and as provided below, R and -to implement the reasonable and

24 prudent measures described in the NMFS and [USFWS] Biological

25 Opinions."

26 The ROD's stated purpose is: restoration and perpetual

27 maintenance of Trinity River's fishery resources by

28 rehabilitating the river and restoring attributes of a healthy,

12



AR 17694-95.functioning alluvial river system. The essential

components are:

1.

2.

3.

4.

5.

Permanently increase variable annual flows
for the Trinity River;
Rehabilitate physical channels, remove
riparian berms and establish side channel
habitat;
Sediment management to increase spawning
gravels and reduce fine sediments;
Restore the watershed damage by land use

practices;
Improve infrastructure, including bridges and
other structures affected by peak flows.

On January 5, 200~, Westlands and two new plaintiffs, the

San Luis and Delta-Mendota Water Authority, and the San Benito

County Water District (collectively .water districts-), filed a

first amended complaint against the federal defendants, alleging

four causes of action:

(1.)

(2)

(3)


