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L. UNITED STATES SUPREME COURT

1. U.S. v. Cooley, 141 S.Ct. 1638 (U.S. June 1, 2021).
Non-Indian defendant was charged with possession with intent to distribute
methamphetamine and possession of a firearm in furtherance of a drug trafficking crime,
based on evidence discovered by tribal officer who had detained defendant on public
highway that ran across reservation. The United States District Court for the District of
Montana, Susan P. Watters, J., 2017 WL 499896, granted defendant's motion to suppress
the evidence, and the government appealed. The United States Court of Appeals for the
Ninth Circuit, Berzon, Circuit Judge, 919 F.3d 1135, affirmed, and, subsequently, 947
F.3d 1215, rehearing and rehearing en banc were denied. Certiorari was granted. The
Supreme Court, Justice Breyer, held that: 1 tribal police officer has authority to detain
temporarily and to search non-Indians traveling on public rights-of-way running through
a reservation for potential violations of state or federal law, and 2 existence of federal
cross-deputization statutes, which granted Indian tribes degree of authority to enforce
federal law, did not show that Congress sought to deny tribes this authority. Vacated and
remanded. Justice Alito filed a concurring opinion.

2. Yellen v. Confederated Tribes of the Chehalis Reservation, 141 S. Ct. 2434. 21 Cal.
Daily Op. Serv. 6218 (U.S. June 25, 2021). Federally recognized Indian tribes brought
actions challenging Treasury Secretary’s announcement that Alaska Native regional and
village corporations (ANC) were eligible for emergency aid set aside for tribal
governments under Coronavirus Aid, Relief, and Economic Security (CARES) Act. After
cases were consolidated, the United States District Court for the District of Columbia,
Amit P. Mehta, J., granted summary judgment to government and ANCs. Tribes
appealed. The United States Court of Appeals for the District of Columbia Circuit,
Katsas, Circuit Judge, 976 F.3d 15, reversed. Certiorari was granted. Holding: The
Supreme Court, Justice Sotomayor, held that while ANCs are not federally recognized
tribes in a sovereign political sense, they are “Indian tribes” under plain definition in
Indian Self-Determination and Education Assistance Act (ISDA), and thus, they are
eligible to receive monetary relief under the CARES Act. Reversed and remanded.
Justice Gorsuch filed a dissenting opinion, in which Justices Thomas and Kagan joined.

II. OTHER COURTS

Administrative Law

3. Singer v. Office of Navajo and Hopi Indian Reservation, 2020 WL 4530477 (D. Ariz.
Aug 06, 2020).
Plaintiff Bernaleen Singer seeks judicial review of the administrative decision by the
Office of Navajo and Hopi Indian Relocation (“ONHIR”) denying her application for
relocation benefits under the Navajo-Hopi Settlement Act. At issue are the parties’ cross-
motions for summary judgment, which are fully briefed. For the following reasons, the
Court will grant Ms. Singer’s motion, deny ONHIR’s motion, and remand ONHIR’s
decision for further proceedings consistent with this decision. Congress passed the
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Navajo-Hopi Settlement Act in 1974, which authorized the district court to make a final
partition of the reservation after federally mandated mediation efforts between the nations
failed. See Sekaquaptewa v. MacDonald, 626 F.2d 113, 115 (9th Cir. 1980). The Act also
directed creation of ONHIR’s predecessor, the Navajo-Hopi Relocation Commission, to
provide services and benefits to help relocate residents located on lands that the partition
allocated to the other nation. See Bedoni, 878 F.2d at 1121-22; 25 U.S.C. § 640d-11. To
be eligible for relocation benefits, a Navajo applicant bears the burden of demonstrating
that he or she was (1) a legal resident on the Hopi Partitioned Lands (“HPL”) on
December 22, 1974, and (2) a head of household on or before July 7, 1986. 25 C.F.R. §
700.147. The Court remands this case to the IHO to decide whether Ms. Singer was a
party to a valid common law marriage, thereby giving her head of household status, prior
to July 7, 1986. It Is Ordered that Ms. Singer’s motion for summary judgment, insofar as
it requests remand for further proceedings, is Granted. ONHIR’s motion for summary
judgment is denied. The matter is remanded for further proceedings consistent with this
decision.

. Alegre v. United States, 2020 WL 4673099 (S.D. Cal. Aug 12, 2020).

Presently before the Court is Defendants United States of America, Department of the
Interior, and Individual Defendants Michael Black, Weldon Loudermilk, Amy Dutschke,
and Javin Moore’s (sued in their official capacities) (collectively, “Federal Defendants™)
motion to dismiss for lack of jurisdiction Plaintiffs’ third cause of action in Plaintiffs’
Fourth Amended Complaint. For the reasons set forth below, the Court Grants Federal
Defendants’ motion to dismiss. Plaintiffs are the descendants of Jose Juan Martinez,
Guadalupe Martinez, and their daughter Modesta Martinez Contreras (collectively,
“Martinez Ancestors”). Plaintiffs are split into Groups A and B. Group A Plaintiffs
include Plaintiffs who are: residents of San Diego County, “direct lineal descendants of
Jose Juan Martinez and Guadalupe Martinez,” and “direct lineal descendants of Modesta
Contreras.” Group A Plaintiffs are enrolled in the San Pasqual Band of Mission Indians
(“the Band”) but are not federally recognized as Band members by the Bureau of Indian
Affairs (“BIA”). Group B Plaintiffs are also San Diego County residents, are enrolled in
the Band, and are federally recognized by the BIA as Band members. Group A Plaintiffs
assert each of the Martinez Ancestors were full blood San Pasqual Indians. In 2005,
Group A Plaintiffs submitted their applications to the Enrollment Committee for
enrollment with the Band. The Enrollment Committee unanimously voted that Plaintiffs
had established they were qualified for enrollment. Id. This determination “was
predicated on a finding that Plaintiffs’ ancestor Modesta’s blood degree should be
increased from 3/4 to 4/4” because “both of Modesta’s parents were full blood San
Pasqual Indians, based upon the totality of the documentary evidence.” The Band’s
General Council then unanimously agreed with the Enrollment Committee on April 10,
2005. Later, on September 12, 2005, the Band’s Business Committee concurred with both
the General Council and the Enrollment Committee and sent its findings to former
Superintendent of the Southern California Agency, James Fletcher (“Fletcher”). Group A
Plaintiffs allege that under federal law and the Tribal Constitution, they were eligible to
be enrolled and federal recognized as San Pasqual Indians, and that Federal Defendants
were required to accept the Tribal recommendations unless the recommendation was
“clearly erroneous.” Id. On September 22, 2005, the Enrollment Committee—in a
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separate proceeding—requested the BIA increase Modesta’s blood degree from 3/4 to
4/4-degree San Pasqual blood. Plaintiffs filed suit, alleging that Federal Defendants’
failure to add the Group A Plaintiffs to the Band and instead enrolling non-San Pasqual
individuals into the Tribe constituted a violation of Group A Plaintiffs’ Fifth Amendment
right to equal protection under the law. As background, the Band’s Constitution gives the
Secretary of the Interior final authority over tribal enrollment decisions. See Alto v.
Black, 738 F.3d 1111, 1116 (9th Cir. 2013). The Band’s Constitution also “expressly
incorporates federal regulations, adopted in 1960 and formerly codified at 25 C.F.R. §§
48.1-48.15 (“the 1960 Regulations™), which addressed tribal enrollment criteria, the
process for completing an initial membership roll, the procedures for keeping the
membership roll current, and the purposes for which the roll was to be used.” Id; see also
25 Fed. Reg. 1829 (Mar. 2, 1960) (codified at 25 C.F.R. pt. 48) (providing the content of
the 1960 Regulations). But the 1960 Regulations are of no help to Plaintiffs. Here,
Plaintiffs point solely to the Fifth Amendment and 25 C.F.R. § 48 as the source of law
creating specific fiduciary duties to which monetary damages may be inferred. Even if
Plaintiffs could clear the hurdle of jurisdiction, as explained above, the Ninth Circuit has
already held that the Fifth Amendment does not provide for monetary relief, and the Fifth
Amendment due process clause may not be interpreted as mandating monetary damages.
Munns, 782 F.3d at 413. And as already explicated above, 25 C.F.R. § 48 is no longer in
existence and is of no help to Plaintiffs in their argument that the regulation demonstrates
fiduciary obligations. Alto, 738 F.3d at 1116 n.1. Thus, for the reasons stated herein, the
Court grants Federal Defendants’ motion to dismiss Plaintiffs’ third cause of action.

George v. Office of Navajo Nation and Hopi Indian Relocation, 825 Fed.Appx.419,
2020 WL 5015850 (9th Cir. Aug 25, 2020).

Hearing officer was required under Navajo-Hopi Land Settlement Act to evaluate
documented proof of income of approximately $1,100 that claimant made. Navajo
woman who was forced to relocate from her home on reservation after land was court-
partitioned brought action against Office of Navajo and Hopi Indian Relocation under
Navajo-Hopi Land Settlement Act to obtain relocation benefits. The United States
District Court for the District of Arizona, Douglas L. Rayes, J., 2019 WL 4081144,
granted summary judgment in favor of Office of Navajo and Hopi Indian Relocation.
Claimant appealed. The Court of Appeals held that hearing officer was required to
evaluate documented proof of income of approximately $1,100 claimant made from
January to July 7, 1986, even though it was few hundred dollars shy of $1,300 threshold.
Vacated and remanded.

. Daw v. Office of Navajo and Hopi Indian Relocation, 2020 WL 5632121 (D. Ariz. Sep

21, 2020).

Pending before the Court is Plaintiff's Motion for Summary Judgment, and Defendant
Office of Navajo and Hopi Indian Relocation's (“ONHIR”’) Cross-Motion for Summary
Judgment. This is a Navajo-Hopi Land Settlement Act case in which Plaintiff Eugene
Daw asks this Court find that the Independent Hearing Officer's (“IHQO's”) final decision
denying his eligibility for relocation benefits was “unsupported by evidence or arbitrary,
capricious, an abuse of discretion, or otherwise not in accordance with law[.]” (citing 5
U.S.C. § 706 (2)(A), (E)). Because the evidence before the IHO was sufficient to find that
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8.

the Plaintiff's family ceased to use Hopi Partitioned Land (The “HPL”) for grazing after
the erection of the partition fence in 1975, this Court denies the Plaintiff's Motion for
Summary Judgment, and grants the Defendant's Cross-Motion for Summary Judgement
upholding the IHO's decision. Mr. Daw first applied for relocation benefits on August 31,
2010, and was denied by ONHIR on April 5, 2013. Mr. Daw timely noted his
administrative appeal to ONHIR on June 14, 2013, and the Agency accepted his appeal
on June 27, 2013. The IHO denied Mr. Daw's administrative appeal finding any regular
use of the HPL land had ceased at the time the partition fence was erected and that
testimony to the contrary was not credible. Eugene Daw has appealed the decision of the
IHO to this Court. Plaintiff's claim is based on the Navajo-Hopi Land Settlement Act.
The Settlement Act divided land formerly referred to as the “Joint Use Area” into the
Hopi Partitioned Lands (“HPL”) and Navajo Partitioned Lands (“NPL”) given to each
tribe. Clinton v. Babbitt, 180 F.3d 1081, 1084 (9th Cir. 1999). The Plaintiff argues denial
of his relocation benefits was arbitrary and capricious and seeks a summary judgment
from this Court to that effect. The evidence in the Administrative Record adequately
supports the IHO's findings. Because of this, the Court cannot conclude the IHO's
conclusions to be arbitrary and capricious and will not disturb these finding on review.
The IHO's findings establishing that the Plaintiff relocated from the HPL well before
becoming a “head of household” are adequately supported by the evidence. Accordingly,
It Is Ordered that the Plaintiff's Motion for Summary Judgment, is denied and ONHIR's
Cross-Motion for Summary Judgment, is granted.

Confederated Tribes of the Chehalis Reservation v. Mnuchin, 976 F.3d 15, 2020 WL
5742075 (D.C. Cir. Sep 25, 2020).

Alaska Native regional and village corporations (ANC) were not eligible for emergency
aid under CARES Act. Federally recognized Indian tribes brought actions challenging
Treasury Secretary's announcement that Alaska Native regional and village corporations
(ANC) were eligible for emergency aid set aside for “Tribal governments” under
Coronavirus Aid, Relief, and Economic Security (CARES) Act. After cases were
consolidated, the United States District Court for the District of Columbia, Amit P.
Mehta, J., entered summary judgment in government's favor, and tribes appealed. The
Court of Appeals, Katsas, Circuit Judge, held that: 1) Treasury Secretary's determination
was subject to judicial review, and 2) ANCs were not eligible for emergency aid under
CARES Act. Reversed.

Hardwick v. United States, 2020 WL 6700466 (N.D. Cal. Nov 13, 2020).

The Buena Vista Rancheria of Me-Wuk Indians (“the Tribe’’) has moved the Court for an
order requiring the Bureau of Indian Affairs (BIA) to take restored Rancheria lands into
trust pursuant to the 1983 Stipulated Judgment. For the reasons stated below, the Court
now grants the Tribe's motion to enforce the 1983 Stipulated Judgment. Ancestors of the
Buena Vista Rancheria of Me-Wuk Indians have occupied the land throughout Amador
County and its surrounding environs for thousands of years. In 1958, Congress enacted
the California Rancheria Act (“Rancheria Act”), which disestablished many California
Rancherias (including the Buena Vista Rancheria) and prescribed a procedure for the
distribution of the land and other assets to eligible Indians in fee simple. After
termination, the lands became subject to state and federal taxes and the distributees and
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10.

their dependents lost their special federal status as Indians. Id. In 1979, the Indian
residents of seventeen terminated Rancherias joined in a class action lawsuit against the
United States, seeking to restore the reservations status of the affected lands. The suit
culminated in a court-approved Stipulated Judgment in 1983 between the individual
distributees of the terminated Rancherias and the United States. There are three
mandatory trust provisions in the Stipulated Judgment which benefit the enumerated
Rancherias. In plain terms, class members could invoke the mandatory trust election
provisions to restore the enumerated rancherias to trust status (i.e., to the same federal
recognition they enjoyed before the Rancheria Act was passed in 1958) and to avail
themselves of the accompanying tax benefits. The BIA's final decision, issued in October
2020, repeats earlier rationales for denying the Tribe's request (i.e., that the BIA lacks
authority under the Stipulated Judgment and that the Tribe's request should be processed
as a discretionary acquisition under the Part 151 process). The issue in this case turns on
the interpretation of the 1983 Judgment. The Tribe is a successor in interest, as defined
therein, and has standing to invoke the mandatory trust election provision of paragraph
8.2 For the foregoing reasons, the Court Grants the Tribe's Motion to Enforce the 1983
Tillie Hardwick Stipulated Judgment.

Shawnee Tribe v. Mnuchin, 984 F.3d 94, 2021 WL 28207 (D.C. Cir. Jan 05, 2021).
CARES Act provided sufficiently manageable standard against which to judge Treasury
Secretary's allocation of funds to tribal governments. Indian tribe brought action under
Administrative Procedure Act (APA) challenging Treasury Secretary's decision to use
tribal population data used by Department of Housing and Urban Development (HUD) in
connection with Indian Housing Block Grant (IHBG) program to allocate and distribute
funds set aside for tribal governments under Coronavirus Aid, Relief, and Economic
Security Act (CARES Act). After transfer, 2020 WL 4334908, the United States District
Court for the District of Columbia, Amit P. Mehta, J., denied tribe's motion for
preliminary injunction, 2020 WL 4816461, and dismissed complaint, 2020 WL 5440552.
Tribe appealed. The Court of Appeals, Tatel, Circuit Judge, held that: 1) action was not
moot; 2) CARES Act provided sufficiently manageable standard against which to judge
Treasury Secretary's allocation of funds to permit judicial review under ADA; 3) remand
was warranted for district court to consider tribe's claim in first instance; and 4) tribe was
likely to succeed on merits of its claim. Reversed and remanded.

Chinook Indian Nation v. Zinke, 2021 WL 211534 (W.D. Wash. Jan 21, 2021).

This matter comes before the Court on Defendants’ Motion for Partial Summary
Judgment. The Court Grants in part and Denies in part Defendants’ Motion for Partial
Summary Judgment and Denies Defendants’ Motion to Strike. Plaintiffs are the Chinook
Indian Nation, the Confederated Lower Chinook Tribes and Bands, and Anthony A.
Johnson, individually and as chairman of the Chinook Indian Nation. Through their due
process claims (Claims VII and VIII), Plaintiffs allege that Defendants have “forfeit[ed]
the monies previously appropriated by Congress and upheld by the Courts for the
Chinook and/or its members” which has “deprived the Chinook of a protected property
interest to which the Fifth Amendment's Due Process protection applies.” The money to
which Plaintiffs refer is a $48,692.05 judgment awarded by the Indian Claims
Commission (“ICC”) in 1970 to “the Chinook Tribe and Band of Indians” “for and on
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behalf of the Lower Band of Chinook and Clatsop Indians.” The Court refers to this as
the Docket 234 Judgment and to the petitioner as the Docket 234 Petitioner. Defendants
seek summary judgment on Plaintiffs’ due process claims. Defendants’ Motion raises
three areas of factual disagreement: (1) whether Plaintiffs are the successors in interest to
the Docket 234 Petitioner; (2) whether Plaintiffs have a property interest in the Docket
234 Judgment; and (3) whether Plaintiffs have been deprived of their rights to the Docket
234 Judgment. As to the first and second issues, Plaintiffs rely primarily on a new
declaration of the Chairman of the Chinook Indian Nation, Plaintiff Anthony A. Johnson.
He explains that the Chinook Indian Nation's Tribal Counsel created Plaintiff
Confederated Lower Chinook Tribes and Bands, a Washington non-profit entity, to
succeed an earlier non-profit the Tribal Counsel created called the Chinook Indian Tribe,
Inc. According to Johnson the Department of Interior treated these entities, including the
Chinook Indian Nation as the representatives of the Chinook interest in the Docket 234
Judgment for over 40 years until it ceased sending trust statements. Plaintiffs have raised
a genuine dispute of material fact as to whether they are the successors in interest to the
Docket 234 Petitioner. A genuine issue of material fact also remains as to whether
Plaintiffs have a property interest in the Docket 234 Judgment. In ruling on the Docket
234 Petition, the ICC recognized that even though the Petitioner was formed in 1951 as
the Chinook Nation, it “ha[d] the capacity to prosecute this action for and on behalf of the
Clatsop and Chinook (proper) Indians.” Ultimately the ICC awarded the Petitioner a
judgment in its favor. Defendants seek summary judgment on the theory that Plaintiffs
cannot show a deprivation of any right or interest in the Docket 234 Judgment. Plaintiffs
point to new evidence that the Department of Interior's national policy denies non-
recognized tribes such as the Chinook Indian Nation access to any ICC judgment funds.
As the former Regional Trust Administrator for the Department of Interior, Rugen
testified that “[a] non-recognized tribe is not considered a beneficiary; therefore, in my
experience, since they are not a beneficiary, they cannot receive statements nor funds.”
Taken together and construed in Plaintiffs’ favor, Rugen's testimony and letter evidence
an act of deprivation of Plaintiffs’ right to the Docket 234 Judgment. The Court finds this
sufficient evidence to show a dispute of fact as to a deprivation of the right to the Docket
234 Judgment. As alternative relief, Defendants asks the Court to invoke the primary
jurisdiction doctrine and refer the issue to the Department of Interior to make an initial
determination. The Court agrees. The Department of Interior has created administrative
regulations setting out the process make these determinations, which requires some
degree of its expertise in these matters. See 25 C.F.R. Part 87. The Court thus finds that
the primary jurisdiction considerations are satisfied here. See General Dynamics, 828
F.2d at 1362. The Court remains acutely aware of the fact that the Department of Interior
should have long ago identified the beneficiaries and come up with a plan of distribution
for the Docket 234 Judgment. But notwithstanding these concerns, the Court finds the
Department of Interior should make the preliminary determination on the issues raised by
Plaintiffs’ Claims VII and VIII. The Court therefore Grants the Motion for Partial
Summary Judgment on this alternative relief and Stays this matter pending the
Department of Interior's determination of Plaintiffs’ status as a successor in interest to the
Docket 234 Petitioner and beneficiary to the Docket 234 Judgment.



11. Doucette v. U.S. Department of the Interior, Fed.Appx., 2021 WL 915378 (9th Cir.
Mar 10, 2021).
Department of Interior's recognition of tribal council after special election for vacant
seats was not made with improper influence. Unsuccessful candidates for vacant seats on
tribal council of Nooksack Tribe brought action under Administrative Procedure Act
(APA) against Department of Interior (DOI), alleging that DOI's recognition of tribal
council after a special election to fill the vacancies was arbitrary and capricious. The
United States District Court for the Western District of Washington, Thomas S. Zilly,
Senior District Judge, 2019 WL 3804118, granted summary judgment for DOI.
Candidates appealed. The Court of Appeals held that: 1) Tribe was not indispensable
party; 2) DOI's decision to recognize tribal council did not violate an enforceable agency
rule or requirement; 3) DOI's recognition decision was not made with improper influence,
special meetings, and without proper procedure; and 4) DOI's actions comported with its
duty to balance Tribe's right to self-determination and obligation to ensure Tribe followed
its Constitution. Affirmed in part and dismissed in part.

12. Hudson v. Haaland, Fed.Appx., 2021 WL 1439794 (D.C. Cir. Apr 06, 2021).
Charles Hudson is a Native American and a member of the federally recognized Three
Aftiliated Tribes of the Fort Berthold Reservation in North Dakota. The Indian
Reorganization Act of 1934, 25 U.S.C. § 5101 et seq., which applies to the Three Tribes,
provides for self-government by tribes through the adoption of their own constitutions
and bylaws, id. § 5123. In 2013, Hudson voted in an election to determine whether the
Three Tribes’ Constitution should be amended (i) to expand the number of members of
the Tribal Business Council, (ii) to require the Business Council to vote on the removal of
any member convicted of a felony, and (iii) to allow members of the Three Tribes to
recall sitting members of the Business Council. Pursuant to the Reorganization Act, that
election was conducted by the Secretary of the Interior in what is known as a “Secretarial
election.” See 25 U.S.C. § 5123. Importantly, Secretarial elections under the
Reorganization Act “are federal—not tribal—elections,” as the Reorganization Act
“explicitly reserves to the federal government the power to hold and approve the
elections that adopt or alter tribal constitutions.” Thomas v. United States, 189 F.3d 662,
667 (7th Cir. 1999). As only 5.5 percent of adult members voted in the election, Hudson
contended that certification of the election violated the Act. Interior took the position that
the 30 percent quorum requirement was satisfied because a quorum may be computed
based on the (smaller) number of registered voters in the Three Tribes. Hudson sought
judicial review in the United States District Court for the District of Columbia, alleging
that Interior's decision was arbitrary, capricious, and contrary to law, in violation of the
Administrative Procedure Act, 5 U.S.C. § 706(2)(A). The district court awarded summary
judgment to Hudson on the ground that the Three Tribes’ Constitution set the quorum
requirement at 30 percent of all adult members of the Three Tribes. Interior filed a timely
notice of appeal. Because Hudson lacks standing to press his APA challenges, we cannot
address the merits of his claims and must dismiss the appeal. Hudson lacks standing
because he has not suffered a cognizable injury-in-fact. He provides no explanation as to
how the certification of the 2013 election harmed him in a concrete and particularized
manner. The only injury asserted by Hudson is the supposed “diminishment of his vote”
opposing the amendments. But that injury is shared by all those who voted against the

9



13.

amendments. It is a byproduct of the voting scheme; it is not an injury particularized to
Hudson. Cf. Wood, 981 F.3d at 1314-1315. We vacate the judgment of the district court
and remand with instructions to dismiss the case.

Eastern Band of Cherokee Indians and The Cherokee Nation v. United States
Department of the Interior and The Catawba Indian Nation, 2021 WL 1518379
(D.D.C. Apr 16, 2021).

“Las Vegas is the only place I know where money really talks — it says, ‘Goodbye.” ” So
says Frank Sinatra's character in the 1957 film The Joker is Wild. Put differently: it's
good to be in the casino business. The Catawba Indian Nation are eager to get into that
business. To that end, in 2018 the Tribe asked the Bureau of Indian Affairs to take a 16-
acre parcel of land in North Carolina into trust so that the Tribe could build a casino and
entertainment complex there. On March 12, 2020, the agency formally agreed. Within
days, Plaintiff Eastern Band of Cherokee Indians (EBCI), which has its own casinos in
North Carolina, filed this action under the Administrative Procedure Act, asserting that
BIA's decision violated a host of federal statutes and regulations. The Catawba quickly
intervened as Defendants to protect their project. Concerned that the construction of the
complex would destroy Cherokee historical artifacts or human remains — or perhaps
pose a competitive gambling threat — Plaintiff then moved to preliminarily enjoin the
transfer of land to the federal government. This Court denied that motion, finding that
because EBCI had not “shown that it is likely that Cherokee historical artifacts even exist
at the [development] site,” the Tribe had not established the requisite irreparable harm.
Plaintiffs raise several close and complex questions of statutory and regulatory
construction, and the Court certainly cannot fault them for rolling the dice here. In the
end, though, they come up with snake eyes, as on each claim they either lack standing or
lose on the merits. The Court will thus enter summary judgment for Defendants. In
considering the Tribe's discretionary application, Interior undertook a lengthy project
analysis aimed at satisfying the myriad statutory prerequisites to federal action, including
those imposed by the National Environmental Policy Act and National Historic
Preservation Act. Like the parties, the Court will begin with the thorniest questions
presented here, which correspond to the first three claims set forth above: (1) whether the
Catawba are generally eligible to game under IGRA; (2) whether the Catawba are eligible
to benefit from Interior's land-into-trust authority under the IRA; and (3) whether the
Kings Mountain Site is suitable for gaming under IGRA and its implementing
regulations. The intent of the Settlement Agreement seems to have been to establish a
specific regime for Catawba gambling in South Carolina that would supersede IGRA's
more Tribe-friendly framework — hence the need to clarify that an otherwise preemptive
federal law, IGRA, would not apply. Put differently, the Settlement Agreement made
clear that IGRA would not apply to the Tribe because tribal gambling would instead be
covered by specific rules set out in the Settlement Agreement and/or state law. Under that
reading, the Agreement has nothing to say about whether the Tribe would be permitted to
game under IGRA outside of South Carolina. That is unsurprising, as the Agreement is
exclusively between South Carolina and the Tribe. Here, Interior concluded that the
Kings Mountain Site fits under the “restored lands” exception, which exempts “lands ...
taken into trust as part of ... the restoration of lands for an Indian tribe that is restored to
Federal recognition.” Id. § 2719(b)(1)(B)(iii); see Decision Letter at 3. Interior did not
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14.

15.

violate the Settlement Act or IGRA by taking the Kings Mountain parcel into trust for the
Catawba; the agency properly applied its IGRA regulations; it did not act arbitrarily by
failing to consider the background of Wallace Cheves; Plaintiffs lack standing to press
their NHPA claims and those NEPA claims that overlap; and their remaining NEPA
claims fail. The Court will accordingly enter summary judgment on all counts for the
Defendants.

Stand Up for California! v. United States Department of the Interior, F.3d, 2021 WL
1437196 (D.C. Cir. Apr 16, 2021).

Court-approved settlement agreement was sufficient to restore status of tribe as federally-
recognized. Nonprofit organization and individuals brought action challenging decision
of the United States Department of the Interior and its Bureau of Indian Affairs (BIA) to
acquire land in trust for Native American tribe to build casino, alleging that defendants'
actions did not comply with relevant statutes. The United States District Court for the
District of Columbia, Trevor N. McFadden, J., 410 F.Supp.3d 39, granted summary
judgment in favor of defendants. Plaintiffs appealed. The Court of Appeals, Wilkins,
Circuit Judge, held that: 1) principal deputy assistant Secretary of Indian Affairs was not
precluded from approving Department's record of decision acquiring land in trust for
tribe to build casino; 2) court-approved settlement agreement was sufficient to restore
status of tribe as federally recognized; and 3) EIS for casino site complied with National
Environmental Policy Act (NEPA). Affirmed.

Child Welfare Law And ICWA

Matter of Dependency of Z.J.G., 196 Wash.2d 152, 471 P.3d 853 (Wash. Sep 03,
2020).

Court has reason to know child is an “Indian child” under ICWA and WICWA when
participant in proceeding indicates that the child has tribal heritage. After minor children
were removed from the care of their parents, Department of Children, Youth, and
Families filed dependency petitions for children, which asserted Department knew or had
reason to know children were Indian children under the Indian Child Welfare Act
(ICWA) and the Washington State Indian Child Welfare Act (WICWA). Following
shelter care hearing, the Superior Court, King County, Patrick Oishi, J., initially
determined ICWA and WICWA did not apply and placed children in foster care, but after
Indian tribe successfully intervened in the case and children were determined to be
tribally enrolled members, subsequently entered dependency order as to father's parental
rights and applied ICWA and WICWA. Father moved for discretionary review of shelter
care order, which was granted. The Court of Appeals, 10 Wash.App.2d 446, 448 P.3d
175, affirmed. Father petitioned for review, which was granted. The Supreme Court,
Montoya-Lewis, J., held that: 1) court has reason to know child is an “Indian child” under
ICWA and WICWA when any participant in the proceeding indicates that the child has
tribal heritage; 2) WICWA is an independent basis to find that a court has reason to know
a child is or may be an Indian child when a participant in the proceeding indicates that the
child has tribal heritage; and 3) trial court had clear reason to know that children were
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Indian children under ICWA and WICWA at shelter care hearing. Reversed and
remanded.

16. In re N.S., 55 Cal.App.5™ 816, 269 Cal.Rptr.3d 732 (Cal. Ct. App. Sep 17, 2020).
Tribe's selection of guardianship as best permanent plan option for Indian child did not
preempt the trial court's permanent plan preference. In child protection proceedings
involving Indian child, the Superior Court, San Diego County, No. NJ14703, Michael J.
Imhoff, Commissioner, terminated mother's parental rights and referred child to county
agency for adoptive placement with child's maternal grandmother. Mother appealed. The
Court of Appeal, Aaron, J., held that: 1) tribe's selection of guardianship as the best
permanent plan option for Indian child did not preempt the trial court's permanent plan
preference; 2) mother was not prejudiced by any failure of counsel to investigate what
tribal benefits would be available to child if parental rights were not terminated; 3)
evidence supported finding that termination of parental rights would not substantially
interfere with child's connection to tribe; 4) termination of parental rights was in best
interests of child; 5) evidence supported finding that continued custody of the child by the
parent or Indian custodian was likely to result in serious emotional or physical damage to
the child; and 6) evidence supported finding that relationship between mother and child
was not a parent-child relationship, thus precluding application of parental benefit
exception. Affirmed.

17. In re N.R., 2020 WL 5889363 (W.Va. Oct 02, 2020).
Petitioners, Mother A.R.-2, and Father A.R.-3, appeal the Circuit Court of Ohio County's
January 27, 2020, order terminating their parental rights to N.R., A.R.-1, and A.W. On
appeal, petitioners argue that the circuit court erred in denying their respective motions to
transfer the proceedings to the Indian Tribal Court. The Court finds that the circuit court
erred in denying petitioners’ motions on the basis that they did not have standing. The
circuit court “entered a final dispositional order ... pursuant to West Virginia Code § 49-
4-604(b)(5) (2016), placing the children ... in the legal and physical custody of the
[DHHR] upon finding that the abusing parents were presently unable to adequately care
for their children.” 1d. at , 836 S.E.2d at 802. The parents appealed and argued that
the circuit court failed to comply with the Indian Child Welfare Act (“ICWA”), 25 U.S.C.
§§ 1901 to -1923, and sought to dismiss the case. On remand, Petitioners argue that the
circuit court incorrectly denied these motions on the basis of standing. At the time that
the circuit court denied their motions, they had standing under the ICWA to move for the
transfer of the proceedings. We agree. According to the relevant federal regulations,
“[e]ither parent, the Indian custodian, or the Indian child's tribe may request, at any time,
orally on the record or in writing, that the State court transfer a foster-care or termination-
of-parental-rights proceeding to the jurisdiction of the child's Tribe.” 25 C.F.R. § 23.115.
Petitioners had standing to bring a motion to transfer the proceedings to the Indian tribal
court. For the foregoing reasons, we vacate the circuit court's orders denying petitioners’
respective motions to transfer the proceedings to the Indian tribal court and remand the
matter to the circuit court for an adjudication of these motions on the merits. If a circuit
court, or another party, asserts that good cause to deny the transfer exists, then all parties
must be granted an opportunity to provide their views on the matter. Vacated and
remanded.
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18. In re Porphir, 2020 WL 6111811 (Mich. Ct. App. Oct 15, 2020).
In these consolidated appeals, respondent-mother and respondent-father appeal as of right
the trial court's order terminating their respective parental rights to the minor children
under MCL 712A.19b(3)(c)(i) and (j). For the reasons stated in this opinion, we
conditionally reverse and remand for further proceedings. The Department of Health and
Human Services (DHHS) petitioned for the removal of the minor children DP and BP
from the care and custody of respondents because both had substance abuse problems and
housing issues. The trial court authorized the amended petition, and the children were
removed from the home and placed in foster care following a preliminary hearing. During
the hearing the trial court inquired regarding possible Native American heritage.
Respondent-father indicated that he might have such heritage and the trial court ordered
the DHHS to investigate the matter. The trial court terminated both respondents’ parental
rights. They now appeal. Respondent-mother argues first that the trial court erred in
finding statutory grounds for termination of her parental rights. We disagree. Termination
of parental rights under MCL 712A.19b(3)(c) is proper when “182 or more days” have
elapsed since the trial court issued its first dispositional order. MCL 712A.19b(3)(c).
Additionally, termination of parental rights under MCL 712A.19b(3)(c)(i) is proper when
“[t]he conditions that led to the adjudication continue to exist and there is no reasonable
likelihood that the conditions will be rectified within a reasonable time considering the
child's age.” In this case, clear and convincing evidence established grounds for
terminating respondent-mother's parental rights. The trial court did not err in finding that
clear and convincing evidence established statutory grounds for termination under MCL
712A.19b(3)(c)(i). Respondent-mother argues next that the trial court erred by finding
that termination of her parental rights served the children's best interests. We disagree. In
this case, the trial court held that even if the children had a bond with respondent-mother,
the other best-interest factors weighed in favor of termination. Respondent-father's sole
argument on appeal is that the DHHS and the trial court failed to comply with the notice
provisions of the Indian Child Welfare Act (ICWA), 25 USC 1901 et seq., and the
Michigan Indian Family Preservation Act (MIFPA), MCL 712B.1 et seq. The DHHS
concedes respondent-father's claim. In this case, at the preliminary hearing, respondent-
father informed the trial court and the DHHS that his biological brother was a member of
the Cherokee tribe. He stated that he may also be eligible for membership. The trial court
ordered the DHHS to investigate respondent-father's claim. The DHHS concedes that
despite being directed by the trial court to investigate the matter no further action was
taken by either the trial court or the DHHS. The record, therefore, indicates that the trial
court and the DHHS failed to comply with ICWA and MIFPA. Therefore, we must
conditionally reverse the trial court's termination order regarding her parental rights
because “a parent cannot waive a child's status as an Indian child or any right of the tribe
that is guaranteed by ICWA.” Morris, 491 Mich. at 111. On remand, the trial court and
the DHHS shall comply with the notification requirements in the ICWA and MIFPA.
Conditionally reversed and remanded for further proceedings consistent with this
opinion. We do not retain jurisdiction.

19. Matter of M.T., 401 Mont. 518, 474 P.3d 820 (Mont. Oct 20, 2020).

13



Court violated ICWA when it terminated parental rights without first obtaining
conclusive tribal determination of children's tribal eligibility. Department of Public
Health and Human Services filed petition to terminate mother's parental rights to two
children. The District Court of the Second Judicial District, County of Butte/Silver Bow,
Robert Whelan, J., entered judgment terminating parental rights. Mother appealed. The
Supreme Court, Rice, J., held that: 1) trial court violated requirements of the Indian Child
Welfare Act (ICWA) when it terminated mother's parental rights without first obtaining a
conclusive tribal determination of children's tribal membership status and enrollment
eligibility in particular federally recognized tribe; 2) Department made reasonable efforts
to reunite mother with her children; and 3) sufficient evidence supported trial court's
findings that the conduct or condition that rendered mother unfit, unable, or unwilling to
parent was unlikely to change within a reasonable time, and that continued relationship
between mother and children would result in further abuse or neglect. Reversed and
remanded.

20. Interest of X.E.V., 2020 WL 6867068 (Tex. App. Nov 23, 2020).
Appellant X.Y. (Mother) has appealed a judgment terminating her parental rights to child
X.E.V. The parties agree that X.E.V. is an Indian child for purposes of the Indian Child
Welfare Act and that X.E.V. is of purported Cherokee and Ketchikan ancestry. Mother
raises seven issues on appeal. Four issues concern alleged ICWA procedural violations.
As is relevant to this appeal, the ICWA requires the parental rights termination movant—
here, the Texas Department of Family and Protective Services—to notify relevant tribal
authorities when it seeks to terminate the parental rights in the case of a known or
suspected Indian child: In any involuntary proceeding in a State court, where the court
knows or has reason to know that an Indian child is involved, the party seeking the foster
care placement of, or termination of parental rights to, an Indian child shall notify the
parent or Indian custodian and the Indian child's tribe, by registered mail with return
receipt requested, of the pending proceedings and of their right of intervention. If the
identity or location of the parent or Indian custodian and the tribe cannot be determined,
such notice shall be given to the Secretary in like manner, who shall have fifteen days
after receipt to provide the requisite notice to the parent or Indian custodian and the tribe.
No foster care placement or termination of parental rights proceeding shall be held until
at least ten days after receipt of notice by the parent or Indian custodian and the tribe or
the Secretary: Provided, That the parent or Indian custodian or the tribe shall, upon
request, be granted up to twenty additional days to prepare for such proceeding. 25
U.S.C.A. § 1912(a). In its Appellee's Brief, the Department has conceded there is
reversible error because the record does not indicate that required ICWA notices were
ever sent to Cherokee and Ketchikan tribal authorities, meaning that the trial court's
judgment must be reversed and a final termination judgment withheld until notice is
given to Cherokee and Ketchikan authorities and those authorities determine whether
X.E.V. meets membership eligibility requirements under internal tribal law and whether
intervention in these proceedings is necessary. In accordance with our previous decision
in In the Interest of S.J.H., 594 S.W.3d at 691-92, we reverse the trial court's judgment
based on the failure to notify relevant tribal authorities under the ICWA and remand for
further proceedings consistent with this opinion.
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21. Pamiuqtuuq C. v. Department of Health & Social Services, Office of Children’s
Services, 2020 WL 6940433 (Alaska Nov 25, 2020).
These consolidated appeals arise from the superior court's orders terminating parental
rights to three Indian children. The appeals focus on the court's denial of the parents'
motions to continue the termination trial and on related admissions of expert witness
testimony. The Office of Children's Services (OCS) petitioned to terminate the parents'
rights in June 2019, asserting that the children were in need of aid on grounds of physical
harm, mental injury, parental neglect, and parental substance abuse. On September 16
OCS gave notice that it intended to rely on certified business records reflecting relevant
services provided to the parents and children. By the October 30 pretrial conference OCS
still had not filed or served a witness list or any information about potential expert
witnesses for trial. On Monday, November 4 the parties convened for trial. OCS indicated
that it wanted to be certain the parents had notice of the expert witnesses and would not
ask for a continuance the next morning. When court convened the next morning, the
mother again requested a continuance due to the late expert witness disclosures. The
superior court responded that generally a service provider can testify as a hybrid expert;
that absence of an expert's resume or report is not a critical issue; and that “[w]hat really
is going to be critical is whether somebody's been surprised.” The mother asserted in
written closing arguments that OCS “failed to present the expert testimony necessary for
the termination of parental rights.” Quoting our case law, the father asserted in written
closing arguments that OCS also violated ICWA's requirements by failing to provide an
expert to testify about the “prevailing social and cultural standards of the Indian child's
Tribe.” The transcript also is clear that OCS offered no hybrid expert to testify as an
expert about the existence or cause of the children's alleged mental injuries or about
whether returning the children to the parents' custody likely would cause the children
serious physical or emotional harm. And the transcript is clear that the superior court
never qualified any hybrid expert witness to testify to the existence and cause of the
children's alleged mental injuries or to the likelihood of serious physical or emotional
harm if the children were returned to their parents. We vacate the termination orders and
remand for a new trial.

22. In re T.G., 58 Cal.App.5t 275, 272 Cal.Rptr.3d 381 (Cal. Ct. App. Dec 08, 2020).
Mother's statement that she believed she had Native American ancestry triggered
affirmative duty for child protective agency to make further inquiry. Child protective
agency filed dependency petition with respect to children with possible Native American
ancestry, seeking removal of children from parental custody and placement of children
with nonrelated extended family members. The Superior Court, Los Angeles County,
Nos. 17CCJP02322B-D, 17CCJP02322A, Emma Castro, Juvenile Court Referee, granted
petition without mentioning Indian Child Welfare Act ICWA), and granted
guardianship, appointed legal guardians, and terminated its jurisdiction. Mother and
biological father of one child separately appealed. The Court of Appeal, Perluss,
Presiding Justice, held that: 1) biological father, whose paternity was established by DNA
testing and confirmed by the juvenile court, had standing as a parent under ICWA to
appeal juvenile court's order; 2) statements by mother that she believed she had Cherokee
ancestry on maternal side and possible Native American ancestry through her paternal
grandfather triggered affirmative duty for agency to make further inquiry; and 3) remand
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23.

to juvenile court was required for agency's failure to comply with juvenile court's order to
provide notice and juvenile court's failure to make required findings regarding
applicability of ICWA to proceedings. Reversed and remanded.

Matter of Dependency of A.L.K., P.3d, 2020 WL 7650454 (Wash. Dec 24, 2020).

The Department of Children, Youth, and Families failed to engage in active efforts to
prevent the breakup of the American Indian family. Native American children were
removed from mother's care for allegations of abandonment. The Superior Court,
Douglas County, John Hotchkiss, J., found the children to be dependent. Mother
appealed. The Court of Appeals, Pennell, C.J., 12 Wash.App.2d 1074, 2020 WL
1649834, affirmed. Mother appealed. The Supreme Court, Whitener, J., held that: 1) the
invited error doctrine did not apply to deprive mother of the right to challenge the
Department's failure to provide services as required by statute; 2) the Department failed
to engage in active efforts to prevent the breakup of the American Indian family; and 3)
remand was warranted for a determination as to whether returning Native American
children to their mother's care would subject them to substantial and immediate danger or
threat of danger. Affirmed in part, vacated in part, and remanded. Montoya-Lewis, J.,
filed concurring opinion.

24. In re Nesbitt, 2021 WL 527387 (Mich. Ct. App. Feb 11, 2021).

25.

In these consolidated appeals, respondents appeal the trial court's order terminating their
parental rights to their child, KN, under MCL 712A.19b(3)(c)(i) (conditions that led to
adjudication continue to exist), (c)(i1) (other conditions continue to exist), (g) (failure to
provide proper care or custody), and (j) (reasonable likelihood of harm if returned to
parent). We conditionally reverse and remand for further proceedings consistent with this
opinion. After observing that KN had previously been identified as having Indian
heritage, the trial court sua sponte questioned whether notice was ever given under the
Indian Child Welfare Act, 25 USC 1901 et seq., and the Michigan Indian Family
Preservation Act (“MIFPA”), MCL 712B.1 et seq. Finding that it was not, the trial court
dismissed the termination petition and ordered petitioner to comply with the statutory-
notice provisions. Several months later, the trial court found compliance with ICWA and
MIFPA and proceeded with the termination hearing in February 2020. The trial court
found that statutory grounds to terminate respondents’ parental rights had been
established by clear and convincing evidence and found that termination of respondents’
parental rights was in KN's best interests. These appeals followed. Respondent-father
argues that petitioner and the trial court did not make sufficient efforts under ICWA and
MIFPA to determine KN's Native American heritage. We agree that the lower court
record is insufficient to establish statutory compliance. The record contains no copies of
the actual notices purportedly sent. Furthermore, there is no postal return receipt
indicating whether notice was received and, if so, by whom. There is no compelling
evidence that the trial court actually had the documents before it to assess compliance
with the statutes. Accordingly we conditionally reverse the trial court's order terminating
respondents’ parental rights and remand for further proceedings.

Jumping Eagle v. Warren, 2021 WL 462644 (D.S.D. Feb 09, 2021).
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Plaintiff Irving D. Jumping Eagle filed a pro se Petition to invalidate the state court
guardianship proceedings involving his child, I.L.J.E. He brought the Petition pursuant to
25 U.S.C. § 1914 of the Indian Child Welfare Act, 25 U.S.C. §§ 1901 et seq., seeking to
invalidate an order entered by the Third Judicial Circuit Court in Brookings County,
South Dakota, appointing the child's uncle and the child's aunt guardians of I.LL.J.E.
Defendants moved for summary judgment. Jumping Eagle is the biological father of
I.L.J.E. Alicia Rhae Jumping Eagle, now deceased, was the biological mother of I.L.J.E.
Defendants are the maternal aunt and uncle of I.LL.J.E. I.L.J.E. was born on December 22,
2014. I.L.J.E. is an Indian child as defined in ICWA. .LL.J.E. is an enrolled member of
the Oglala Sioux Tribe. On or about April 3, 2017, Jumping Eagle killed Alicia by
stabbing her. On April 6, 2017, Defendants filed a Petition for Temporary Guardianship
in the Circuit Court of the Third Judicial Circuit in Brookings County, South Dakota,
seeking temporary guardianship of I.L.J.E. In an affidavit attached to the petition,
Defendants explained that they were the child's maternal aunt and uncle, and no other
close relative was available to care for the child. On April 7, 2017, the state trial court
entered an Order Appointing Temporary Guardian and Conservator Pursuant to SDCL
29A-5-210, appointing Defendants as temporary co-guardians of [.L.J.E. Neither of the
Defendants are Indians. On June 16, 2017, Defendants filed a Petition for Appointment of
Co-Guardians and Co-Conservators in state court, seeking permanent guardianship of
LLL.J.E. On July 6, 2017, Defendants filed a Proof of Notice to the Oglala Sioux Tribe and
Child Protective Services (“CPS”) in the state court guardianship proceedings. On July
12, 2017, Jumping Eagle asked the state trial court to accept his April 20, 2017, Power of
Attorney indicating his intent to give custody of I.L.J.E. to his sister, Dr. Sara Jumping
Eagle. The state trial court asked if this was an ICWA case, and Jumping Eagle's lawyer
responded that ICWA did not apply to this case. The Tribe participated in the
proceedings, but it did not object to the guardianship or request transfer to tribal court
under ICWA. Defendants argue that res judicata or claim preclusion bar this Court from
reconsidering claims already decided by the South Dakota Supreme Court. To the extent
that the Tenth Circuit holds that federal courts are always precluded by full faith and
credit and res judicata from reviewing any and all alleged violations of ICWA, this Court
is unpersuaded. This Court concludes that § 1914 is an implied exception to the Full Faith
and Credit Act in § 1738, allowing a federal court to refuse to give a judgment the
preclusive effect to which it is otherwise entitled under state law if a procedural
requirement of §§ 1911, 1912, or 1913 of ICWA was violated. Because the South Dakota
Supreme Court's judgment satisfies the requirements of South Dakota's res judicata law,
the Full Faith and Credit provision in § 1738 requires this Court to give that decision the
same preclusive effect as it would have under South Dakota law. Therefore, Jumping
Eagle's claim that his due process rights were violated by being required to appear by
ITV at the hearing on October 6, 2017 is barred by res judicata. For the reasons set forth
above, Defendants’ motion for summary judgment is granted.

26. People In Interest of My.K.M., P.3d, 2021 COA 33, 2021 WL 922746 (Colo. App.
March 11, 2021).
Mother, V.K.L., and father, T.A.M., appeal the juvenile court's judgment terminating
their parent-child legal relationships with My.K.M. and Ma.K.M. Mother's appeal
presents an issue of first impression in Colorado: whether enrollment in a tribe, or merely
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tribal membership even absent enrollment, determines whether a child is an Indian child
under the Indian Child Welfare Act of 1978 (ICWA), 25 U.S.C. §§ 1901-1963. We
conclude that tribal membership, not enrollment, determines ICWA's applicability. The
juvenile court ultimately recognized that ICWA applied to this case, in which the children
are tribal members but not eligible for enrollment. However, we conclude that the
juvenile court erroneously found that the Denver Department of Human Services (the
Department) provided active efforts for mother as required by ICWA. Thus, we reverse
the termination of mother's parent-child legal relationships with the children and remand
the case for further proceedings as to her.

27. Clark J. v. Department of Health & Social Services, Office of Children’s Services,
P.3d, 2021 WL 1232066 (Alaska Apr 02, 2021).
Office of Children's Services (OCS) failed to make active efforts to reunify father with
children, as required by Indian Child Welfare Act (ICWA). Father appealed after the
Superior Court, Third Judicial District, Glennallen, Rachel Ahrens, J., terminated his
parental rights, arguing that Office of Children's Services (OCS) of Department of Health
& Social Services failed to make active efforts to reunify him with his children, as
required by Indian Child Welfare Act ICWA). The Supreme Court, Carney, J., held that:
1) trial court erred in relying upon mother's stipulation that OCS made active and
reasonable efforts to reunify parents with children; 2) OCS made active efforts to reunify
father with children during first two years of four-year period preceding termination of
parental rights proceeding; and 3) OCS failed to make active efforts to reunify father with
children during last two years of period preceding termination of parental rights
proceeding. Reversed and remanded.

28. Brackeen v. Haaland, F.3d, 2021 WL 1263721 (5th Cir. Apr 06, 2021)(en banc)
Foster and adoptive parents and states of Texas, Louisiana, and Indiana brought action
against United States, United States Department of the Interior and its Secretary, Bureau
of Indian Affairs (BIA) and its Director, BIA Principal Assistant Secretary for Indian
Affairs, Department of Health and Human Services (HHS) and its Secretary for
declaration that Indian Child Welfare Act (ICWA) was unconstitutional. Several tribes
intervened as defendants. The United States District Court for the Northern District of
Texas, Reed O'Connor, J., 338 F.Supp.3d 514, partially granted plaintiffs' motions for
summary judgment. Defendants appealed. The Court of Appeals, 937 F.3d 406, affirmed.
Rehearing en banc was granted. The Court of Appeals held that: 1) ongoing injury of
increased regulatory burdens satisfied injury-in-fact requirement for standing; 2)
causation and redressability requirements were satisfied; 3) States challenging
Department of Interior rule on placement preferences of Indian Child Welfare Act
(ICWA) were entitled to special solicitude in standing inquiry; 4) Congress had authority
under Indian Commerce Clause to provide minimum protections for Indian children and
families in child custody proceedings under ICWA; 5) ICWA provisions regarding
placement preferences are invalid, and active-efforts provision, expert witness
requirements, and recordkeeping requirements commandeered state actors in violation of
Tenth Amendment; 6) ICWA “Indian child” classification did not violate equal
protection; and 7) administrative rules implementing ICWA did not violate
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Administrative Procedure Act (APA) except as to those implementing unconstitutional
provisions. Affirmed in part and reversed in part.

29. Kari M. v. Department of Child Safety, B.M., Muscogee Creek Nation, 2021 WL

1696849 (Ariz. Ct. App. Apr 29, 2021).

Kari M. appeals the juvenile court's order granting guardianship of her son, B.M., to his
grandparents. Mother has disabilities affecting her cognitive functioning, judgment,
speech, and balance; she is considered a vulnerable adult by Adult Protective Services
and has night blindness. B.M. is an Indian child under the Indian Child Welfare Act
(“ICWA”). After B.M.’s birth, Mother and B.M. resided with the boy's maternal
grandparents for six years, and Grandparents assisted with B.M.’s care during that time.
In November 2016, Mother moved into an assisted-living home with B.M. and allowed
the in-home providers to babysit B.M., which caused him to be fearful. Law enforcement
eventually investigated, and Mother and B.M. moved back in with Grandparents. When
Mother moved out again around April 2017, Grandparents obtained temporary sole legal
decision-making for B.M. through the family court. In December 2017, B.M.’s best-
interests attorney in the family court matter filed a dependency petition in the juvenile
court alleging Mother was unable to independently care for B.M. Shortly after the
Department of Child Safety filed an amended guardianship motion that included the
required ICWA allegations, the juvenile court dismissed the dependency and appointed
Grandparents as B.M.’s permanent guardians. The court's order made the findings
required under both ICWA and state law but did not identify the burden of proof the court
applied. Mother timely appealed. The record raises serious doubt whether the juvenile
court held DCS to the correct burden—proof beyond a reasonable doubt—when it ruled
DCS had established the requirements for a guardianship. The parties’ reiterations of the
incorrect burden and the juvenile court's failure to express the correct burden at trial or in
its initial order make it impossible to conclude the result of the guardianship proceeding
complied with the law. Although the order contains the legal conclusions required for a
guardianship, it does not rectify any previous error on the burden of proof. Due process
ensures the movant is held to the proper burden of proof in the first instance. We vacate
the guardianship order and remand to the juvenile court so it may determine whether
DCS satisfied its burden to prove beyond a reasonable doubt the elements required under
A.R.S. § 8-871(A), § 8-872(G), and ICWA, and if not, for further proceedings consistent
with this decision.

30. Department of Human Services v. H.C.W., P.3d, 311 Or. App. 102, 2021 WL 1774500,

31.

(Or. Ct. App. May 5§, 2021).

In juvenile dependency case, the Circuit Court, Josephine County, Sarah E. McGlaughlin,
J., entered order finding that child was not an Indian child and thus that the Indian Child
Welfare Act (ICWA) did not apply. Mother appealed. The Court of Appeals, Lagesen, J.,
held that child was an Indian child, and thus ICWA applied to proceeding. Reversed and
remanded. On Appeal; Neglect and Dependency Petition.

The People of the State of Colorado v. K.C. and L.C., P.3d 2021 CO33, 2021 WL
2069727 (Colo. May 24, 2021).
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This is a termination of parental rights proceeding involving two children who are
eligible for enrollment as members of the Chickasaw Nation (“the Nation”) but who are
not Indian children, as defined by the Indian Child Welfare Act (“ICWA”), 25 U.S.C. §
1903(4) (2018). The court of appeals division below reversed a district court order
terminating mother D.C.'s (“mother's”) parental rights and ordered the district court on
remand to conduct an enrollment hearing to determine whether the children's best
interests mandate enrollment as citizens of the Nation. The Logan County Department of
Human Services (the “Department”) then petitioned for certiorari, the guardian ad litem
(“GAL”) cross-petitioned, and we granted those petitions. In their petitions, the parties
asked us to address whether (1) ICWA requires a district court to hold an enrollment
hearing in circumstances like those present here as a prerequisite to the termination of
parental rights; (2) a district court can order the Department to enroll children over a
parent's objection; and (3) the division below erred in reversing the district court's
judgment rather than ordering a limited remand. All of the parties before us, and the
Nation itself, agree that the division erred in requiring an enrollment hearing. Because we
perceive no statutory basis for such a hearing, and because such a hearing conflicts with
the Nation's exclusive right to determine who is an enrolled citizen, we agree that the
division erred in requiring such a hearing. With respect to the second issue presented, we
note that neither parent objected to the children's enrollment. Accordingly, the issue as
presented in the petition for certiorari is not properly before us. In their briefs, however,
the parties appear to construe the question presented more broadly, namely, as asking us
to decide whether the Department has an obligation to assist children who are eligible for
enrollment in becoming enrolled citizens of a tribal nation. Although the issue is an
important one and may call for legislative action, we conclude that under current law, the
Department has no such obligation. In certain circumstances, however, it might well be
the better practice for the Department to advise on and perhaps assist with the enrollment
process. For these reasons, we reverse the judgment of the division below and need not
reach the issue of whether a limited remand would have been appropriate. Accordingly,
we conclude that the Department is under no legal obligation to enroll (or to assist in
enrolling) an eligible child in a nation prior to the termination of parental rights. That
said, we hasten to add that we in no way intend to foreclose a human services department
from providing such assistance or from advising respondent parents as to the
ramifications (and potential benefits) of their children's enrollment in a tribal nation.
Indeed, in a given case, it might well be the best practice to do so. See 2016 Guidelines,
at 22 (“It is thus a recommended practice for the social worker (or party seeking
placement in a voluntary adoption) to facilitate the child becoming a member, such as by
assisting with the filing of a Tribal membership application or otherwise.”).We need not
attempt to elucidate here, however, what might be best practices in a given case. For
present purposes, it suffices for us to note that nothing in this opinion should be read to
prohibit the Department from, as appropriate, assisting respondent parents in enrolling
their eligible children in a tribal nation. In light of our foregoing disposition, we need not
consider whether the division should have ordered a limited remand in this case. For
these reasons, we conclude that ICWA does not require the district court to hold a tribal
enrollment hearing to determine whether it is in the children's best interest to become
Indian children, as a prerequisite to the termination of parental rights. We further
conclude that neither federal nor Colorado law obligates the Department to assist with or
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32.

33.

34.

facilitate the children's enrollment in a tribal nation, although in a given case, it might be
the better practice for the Department to do so. Accordingly, we reverse the judgment of
the division below and reinstate the judgment of the district court terminating the parent-
child legal relationships.

Interest of Z.K. 2021 WL 2453102 (Iowa Ct. App. June 16, 2021).

The mother and the father separately appeal the termination of their parental rights to
Z.K., born in November 2016. The juvenile court adjudicated Z.K. a child in need of
assistance (CINA) on February 2, 2020. A termination hearing was held November 18
and December 3. The court issued the termination order on February 25, 2021. The
juvenile court determined the Indian Child Welfare Act (ICWA) does not apply to this
proceeding because the record does not show the child is an Indian child under ICWA.
There is no dispute that no tribe claimed the child or the parents as members of its
community at the time of the termination hearing. Consistent with the court's duty to
identify ICWA issues “at the commencement of the proceeding,” the State filed a motion
to determine the applicability of ICWA at the same time it filed a motion for CINA
adjudication, and notices were mailed to the relevant authorities. See id. § 23.107(a). An
October 2, 2019, letter from the Standing Rock Sioux Tribe and an October 21, 2019,
letter from the Oglala Sioux Tribe both state the child is not a member of the respective
tribe and is not eligible for enrollment. These letters confirmed the child is not an “Indian
child.” See id. § 23.107(b)(1). Nevertheless, the ICWA director for the Oglala Sioux
Tribe testified at the termination hearing, stating he believed the child was eligible for
enrollment with the Tribe based on the mother's ancestry and the Tribe intended to
intervene in the proceeding. The ICWA director's testimony on the eve of termination is
simply not enough to overcome the specific written statements from the tribes already in
the record. We agree with the district court that the record available at the time of the
termination hearing does not establish the child is an “Indian child.” See lowa Code §
232B.3(6). Therefore, ICWA does not apply to this proceeding. We note our decision
does not preclude a tribe from intervening in the child's future placement. Therefore, we
affirm the termination of both parents’ parental rights.

Matter of 1.1.S., P.3d. 2021 OK 38. 2021 WL 2547931 (Okla. June 22, 2021).

State petitioned to terminate mother's parental rights for failure to correct conditions
which led to prior adjudication of deprived children. The trial court entered judgment,
upon jury verdict, terminating mother's parental rights. Mother appealed. The Court of
Civil Appeals, Powers, J., affirmed. Mother petitioned for certiorari, which was granted.
The Supreme Court, Rowe, J., held that: 1 as a matter of first impression, federal Indian
Child Welfare Act (ICWA) required court-appointed counsel for the parent at all stages
of the deprived child proceeding, including period between the conclusion of the
disposition hearing and the filing of the petition to terminate parental rights, and 2
termination of parental rights was required to be vacated.

In the Matter of Dependency of G.J.A., P.3d, 2021 WL 2584117 (Wash. June 24,
2021).

Department of Children, Youth, and Families filed termination petitions for five children,
all of whom were affiliated with Blackfeet Nation and were Indian children for the
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purposes of the Indian Child Welfare Act (ICWA) and the Washington State Indian Child
Welfare Act (WICWA). Following hearing, the Superior Court, Spokane County,
Michelle Szambelan, J., determined that the Department had engaged in active efforts to
prevent the breakup of the Indian family as required by ICWA and WICWA. Children's
mother appealed. Mother moved to modify ruling and for discretionary review. The
Supreme Court granted motion. The Supreme Court, Montoya-Lewis, J., held that: 1
Department failed to provide active efforts to prevent breakup of mother and children, as
required by ICWA and WICWA, abrogating Matter of D.J.S., 456 P.3d 820; 2 the futility
doctrine does not apply to cases governed by ICWA and WICWA; 3 under ICWA and
WICWA, the Department bears the burden to demonstrate active efforts to prevent the
breakup of an Indian family, and the dependency court has the responsibility to evaluate
those efforts at every dependency proceeding where the child is placed out of the home; 4
dependency court failed to competently evaluate Department's provision of active efforts
to prevent breakup of mother and children and improperly applied futility doctrine; 5
WICWA provided independent basis to conclude that dependency court failed to properly
evaluate Department's provision of active efforts; and 6 remand so that dependency court
could order Department to provide active efforts and give mother additional time to
complete services was proper remedy. Reversed and remanded.

35. People in Interest of C.H., N.-W. 2d, 2021 S.D. 41, 2021 WL 2961481 ( S.D. July 14,
2021).
Background: Department of Social Services (DSS), after filing an abuse and neglect
petition, sought termination of mother's parental rights to child, who was eligible for
enrollment in the Lower Brule Sioux Tribe. The Circuit Court, Third Judicial Circuit,
Beadle County, Jon R. Erickson, J., entered an order terminating mother's parental rights
to child. Mother, an enrolled member of the Lower Brule Sioux Tribe, appealed.
Holdings: The Supreme Court, DeVaney, J., held that: 1 DSS failed to provide active
efforts to prevent the breakup of the Indian family, as required under the Indian Child
Welfare Act (ICWA) to terminate mother's parental rights to child; 2 trial court was
statutorily required appoint counsel for child, who was alleged to have been abused or
neglected, in termination-of-parental-rights proceeding; and 3 clear and convincing
evidence failed to support trial court's determination that termination of mother's parental
rights to child was the least restrictive alternative commensurate with child's best
interests under state law. Reversed and remanded.

36. State ex rel. Children, Youth & Families Department v. Ruben C., 2021 WL 3240372
(N.M. Ct. App. July 29, 2021).
Ruben C. (Father) and Maisie Y. (Mother) are the parents of Jupiter C., Jayden C., Jovian
C., and Jaizie C. (collectively, Children). Children are eligible for enrollment with
Father's tribe, the Choctaw Nation (the Nation), and are thus Indian children for purposes
of the Indian Child Welfare Act of 1978 (ICWA).1 {2} Upon petition by the Children,
Youth and Families Department (CYFD), Children were adjudicated abused and
neglected by Father and Mother. CYFD thereafter moved to terminate Father and
Mother's parental rights. At the conclusion of concurrent termination of parental rights
(TPR) trials, the district court terminated both Father and Mother's parental rights to
Children. {3} On appeal, both parents separately challenged the district court's
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application of ICWA. We addressed Mother's appeal in State ex rel. Children, Youth &
Families Department v. Maisie Y., 2021-NMCA-023, 489 P.3d 964. Although this Court
reversed and remanded Mother's case for a new TPR trial on other grounds, we clarified
New Mexico law regarding standards of proof in termination of parental rights cases
subject to ICWA. In light of our holdings in Maisie Y., this appeal presents a number of
novel issues including: (1) whether the presumption of retroactivity in civil cases applies
to cases under the Abuse and Neglect Act (ANA) and if so, whether that presumption has
been overcome here; (2) whether an exception to the requirement that issues be
adequately preserved for review applies to the issues presented in Father's appeal; (3)
whether our holdings in Maisie Y. require us to reverse the termination of Father's
parental rights, despite Father's failure to preserve these claims of error; and finally, (4) if
reversal is required, what remedy is appropriate on remand. {5} For the reasons discussed
below, we conclude that (1) the presumption of retroactivity in civil cases applies to cases
under the ANA, and that the presumption is not overcome in this instance; (2) the nature
of the fundamental rights at stake in this case, viewed in the context of ICWA, compel us
to exercise our discretion to review Father's claims despite his failure to preserve the
claims of error; (3) Maisie Y. requires reversal; and (4) the district court must hold a new
TPR trial on remand.*2. At the conclusion of the TPR trials, the district court issued its
findings of fact and conclusions of law, and ordered Father and Mother's parental rights
terminated in September 2019. Father and Mother both appealed the termination of their
parental rights. {12} As stated, we resolved Mother's appeal earlier this year in Maisie
Y., 2021-NMCA-023, 489 P.3d 964. Father raises two arguments on appeal. First, Father
argues that the district court refused to apply the appropriate burden of proof under
ICWA to terminate his parental rights. Second, Father argues that because CYFD failed
to provide him a reasonable accommodation under the Americans with Disabilities Act
(ADA), it did not meet ICWA's active efforts requirement. Based on the importance of
the especially significant interests at stake for children and parents in cases involving the
ANA, as well as the need to eliminate disparate outcomes in such cases simply by virtue
of the position of a case on our judicial docket, we hold that the presumption of
retroactivity in ordinary civil cases also applies to abuse and neglect cases. Lastly, the
facts of this case further support application of the fundamental rights exception in this
instance. The termination of parental rights to Children presents a unique situation in
which both Mother and Father had their rights terminated after concurrent TPR trials, but
raised different issues on appeal. Having decided Mother's case first, were we to not
apply those holdings to Father's case, we would be left with a fundamentally unfair
outcome—that is, the standards of proof applied on remand to Mother's case would be
higher than those applied to Father's case here on appeal. Such a disparate outcome is
untenable. Considering the interests at stake, including Father's fundamental right to
parent Children and the remedial character of ICWA; the nature of the error here; and the
inequity that would result in this case were we not to apply an exception to our appellate
rules governing preservation of issues, we exercise our discretion to review Father's
appeal. For the foregoing reasons, the district court's order terminating Father's parental
rights is reversed, and we remand the case to the district court for a new TPR trial in
which the standards of proof set forth in Maisie Y. are to be applied.

37. Matter of N.T., 2021 NCCOA 412, 2021 WL 3354987 (N.C. Ct. App. August 3, 2021).
23



Respondents appeal the trial court's permanency planning order awarding guardianship of
Nate, Kennedy, and Aval to Nate's paternal grandparents and ceasing reunification
efforts with Respondents. Respondent-Father argues that the trial court failed to fulfill its
duties under the Indian Child Welfare Act with respect to Nate because, despite
information in the record indicating that Father reported Cherokee heritage in his family,
the trial court did not take any action to address whether Nate qualified as an “Indian
child” under the Act. Following a July 2020 permanency planning hearing, the trial court
entered an order in August 2020 awarding guardianship of all three children to Nate's
paternal grandparents, ceasing reunification efforts with Respondents, eliminating
reunification as a secondary plan, and waiving further scheduled review hearings. Father
first argues that the trial court erred by failing to fulfill its statutory duties under the
Indian Child Welfare Act as to Nate. Father contends that, because the record
unequivocally indicates that he informed DSS and the trial court of possible Cherokee
heritage in his family, the trial court was required to conduct an inquiry into whether Nate
qualifies as an “Indian child” under the Act before proceeding with guardianship. We are
constrained by precedent to accept this argument, vacate the trial court's order, and
remand for further proceedings. The issue of whether a trial court complied with the
requirements of the Indian Child Welfare Act is reviewed de novo. For the reasons
explained above, we vacate the trial court's permanency planning order and remand for
further proceedings consistent with this opinion.

38. Matter of A.L., S. E. 2d, 2021 NCSC 92, 2021 WL 38223683 (N.C. August 27, 2021).
Respondent appeals from an order terminating her parental rights in A.L. (Arden).
Respondent does not challenge the trial court's determination that it was in Arden's best
interests that respondent's parental rights be terminated. However. Respondent contends
the trial court erred in failing to comply with its statutory duties under the Indian Child
Welfare Act (ICWA). § 26 We recently addressed an argument to this effect in In re
M.L.B., 2021-NCSC-51, 377 N.C. 335, 857 S.E.2d 101. This Court recognized that for
all child custody proceedings occurring after 12 December 2016, the ICWA imposes a
duty on the trial court to “ask each participant ... whether the participant knows or has
reason to know that the child is an Indian child. In this matter, as in In re M.L.B., nothing
in the record reflects the trial court making this inquiry or the participants’ responses.
Therefore, the trial court did not comply with 25 C.F.R. § 23.107(a). Because the trial
court did not comply with 25 C.F.R. § 23.107(a), the trial court could not comply with
other requirements in the ICWA and could not determine whether the trial court had
reason to know Arden is an Indian child. DSS and the Guardian ad Litem argue that the
ICWA does not apply in this case as the ICWA addresses federally recognized tribes of
which the Lumbee tribe in Robeson County is not. We disagree in part. The ICWA
imposes a duty on the trial court to inquire of participants as set forth in 25 C.F.R. §
23.107(a) in all child-custody cases, but whether the other provisions of the ICWA apply
are triggered by whether the trial court has reason to know that the child is an Indian
child as defined in the ICWA. See 25 C.F.R. § 23.107. The ICWA defines Indian child to
only include those eligible for membership in a tribe recognized for services by the
Secretary of the Bureau of Indian Affairs of the United States. 25 U.S.C. § 1903(4), (8).
DSS and the Guardian ad Litem are correct that the Lumbee tribe is not a tribe recognized
for services by the Secretary of the Bureau of Indian Affairs of the United States. Thus,
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the trial court's non-compliance with 25 C.F.R. § 23.107(a) would not be prejudicial if
Arden is only eligible for membership in the Lumbee tribe, which is a state-recognized
but not a federally recognized tribe. 4 28 As the determination of whether there is reason
to know that Arden is an Indian child cannot be made on the record before us, we remand
to the trial court. On remand the trial court “must ask each participant ... whether the
participant knows or has reason to know that [Arden] is an Indian child” on the record
and receive the participants’ response on the record. See 25 C.F.R. § 23.107(a). If there is
reason to know that Arden is an Indian child, the trial court must comply with 25 C.F.R.
§ 23.107(b) and conduct a new hearing on termination of respondent's parental rights.
DSS must also comply with 25 U.S.C. § 1912(a) and 25 C.F.R. § 23.111(d) as the party
seeking termination of parental rights. If there is not a reason to know that Arden is an
Indian child, such as if Arden is only eligible for membership in the Lumbee tribe, then
the trial court should enter an order to this effect and the termination of respondent's
parental rights order to Arden signed February 25, 2020, remains undisturbed. *6 29
Accordingly, while we reject respondent's challenge to the termination-of-parental-rights
order as the findings of fact support the conclusion of law that a ground for termination of
parental rights exist, we hold that this case, given the inadequacy in the record, should be
remanded to the trial court for compliance with the ICWA. Affirmed in part and
remanded.

Contracting

San Carlos Apache Tribe v. Azar, F.Supp.3d, 2020 WL 5111109 (D. Ariz. Aug 31,
2020).

Tribe could not recover contract support costs for expenditure of third-party revenue
under Indian Self-Determination and Education Assistance Act. Apache Tribe filed suit
against United States Department of Health and Human Services (DHHS), Secretary of
DHHS, Indian Health Service (IHS), the IHS principal deputy director, and the United
States, alleging, inter alia, that the Secretary violated the Indian Self-Determination and
Education Assistance Act (ISDEAA), by failing to pay the Tribe indirect contract support
costs (CSC) associated with the income it received from third-party payors such as
Medicare and Medicaid. Defendants moved to dismiss the claim. The District Court, Neil
V. Wake, Senior District Judge, held that provisions of ISDEAA generally entitling Tribe
to receive CSC funding on expenditures of funds received under contracts with IHS did
not entitle Tribe to receive CSC funds associated with third-party revenue. Motion
granted.

Afraid v. United States, 2020 WL 6947716 (D. Mont. Sep 08, 2020).

Plaintiffs Leroy Not Afraid and Ginger Goes Ahead filed this action against the United
States of America, and Louise Zokan-Delos Reyes and Jo-Ellen Cree, alleging various
causes of action relating to their termination from the Tribal Court of the Crow Tribe of
Indians in late 2018. For the following reasons, the Court recommends the United States'
motion be Granted, and the Individual Defendants' motion be Granted with respect to
Count I of the Amended Complaint. Pursuant to the Indian Self-Determination and
Education Assistance Act (“ISDEAA”), the Crow Tribe entered into a “638” or “self-
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determination” contract (“Contract”) with the Department of Interior (“DOI”), Bureau of
Indian Affairs (“BIA”), effective October 1, 2011. At issue here is the review for fiscal
year 2017. After the Individual Defendants completed their review, they compiled the
Awarding Official's Technical Representative Report. In forwarding the Report,
LaCounte summarized the non-compliance with the Contract, as well as with Crow Tribe
Personnel Policies and Procedures, relating to deficiencies in hiring, payroll, salaries, and
work environment. Plaintiffs allege that BIA officials subsequently instructed the
Chairman to terminate Plaintiffs, threatening the loss of the Contract if the terminations
did not occur. The Ethics Board recommended Plaintiffs removal. The Crow Tribal
Legislature accepted the recommendation, and Plaintiffs were terminated from their
positions with the Crow Tribal Court. The Court recommends dismissal of Counts II -
VIII against the United States for lack of subject matter jurisdiction under the FTCA's
intentional torts exception. The Court also finds that Plaintiffs claims against the United
States fail under the FTCA's discretionary function exception. As to the first step, the
United States argues that as representatives of the DOI, the Individual Defendants' duties
in carrying out the annual audit necessarily involved substantial discretion and
professional judgment or choice. Plaintiffs do not raise an argument that any law or
policy exists that would render the Individual Defendants' conduct non-discretionary.
Thus, the Court finds the first prong of the discretionary function exception is met. With
respect to the second step, the United States argues that because the Individual
Defendants' duties required them to “assess whether government funds were being used
and accounted for in compliance with federal regulations and the terms of the contract,”
the review necessarily involved considerations of public and economic policy and are
thus protected by the discretionary function exception. The Individual Defendants move
to dismiss Plaintiffs' Bivens claim in Count I of the Amended Complaint. Plaintiffs allege
the Individual Defendants violated Plaintiffs' constitutional rights under the First
Amendment, as well as deprived them of their property interest in employment and
procedural due process under the Fifth Amendment. Specifically, Plaintiffs claim the
Individual Defendants retaliated against them for raising a question as to whether the BIA
was failing to protect Crow children and prisoners—an expression of Free Speech.
However, subjecting auditors of those programs to personal liability suits may well have
a chilling effect on their willingness or ability to candidly assess a tribe's performance of
the contracts. In addition, the Supreme Court also emphasized that there are many
economic and governmental concerns to consider in determining whether to extend a
Biven's remedy. Abbasi, 137 S.Ct. at 1856. The Court made clear that the “decision to
recognize a damages remedy requires an assessment of its impact on governmental
operations systemwide.” Id. at 1858. These concerns are particularly applicable here. The
time and costs to the government and individual employees who administer those
contracts in defense and indemnification of claims by tribal employees would
undoubtedly be burdensome. Finally, it should be noted that Congress did not provide an
individual remedy under ISDEAA. In this case, Congress established a comprehensive
legislative scheme for the creation and implementation of tribal programs for services
previously performed by the federal government. As part of the legislation, Congress
provided for a civil action for damages or injunctive relief by Indian Tribes or tribal
organizations against the Secretary of the Interior based on any action by an officer or
employee of the United States or any agency thereof. 25 U.S.C. § 5331; see also
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Demontiney v. U.S. ex rel. Dept of Interior, Bureau of Indian Affairs, 255 F.3d 801, 805
(9th Cir. 2001). But Congress did not similarly find it appropriate to establish a remedy
for employees of tribes or tribal organizations based on the actions of officers and
employees of the United States. Allowing a Bivens remedy here would make the remedy
available for similar claims by any tribal employee operating under a self-determination
contract who disagrees with findings from a federal audit. ISDEAA does not contain any
language suggesting a private remedy for employees of tribes or tribal organizations for
alleged wrongful conduct. Therefore, the Court finds that, even when viewing the
allegations in the light most favorable to Plaintiffs, special factors counsel against
expanding Bivens here. Therefore, IT IS Recommended that the United States' Motion to
Dismiss should be Granted, and the Individual Defendants' Motion to Dismiss should be
Granted as to Count I.

Jamestown S’Klallam Tribe v. Azar, F.Supp.3d, 2020 WL 5505156 (D.D.C. Sep 11,
2020).

Native American tribe was not entitled to unreasonable amount of lease compensation.
Native American tribe brought action challenging Indian Health Service's (IHS) rejection
of tribe's reimbursement request related to health facility whose patients were majority
non-Native Americans alleging Indian Self-Determination and Education Assistance Act
(ISDEAA) entitled tribe to compensation for certain costs such as including depreciation,
interest, and maintenance associated with use of entire facility. Parties filed cross-
motions for summary judgment. The District Court, James E. Boasberg, J., held that tribe
was not entitled to unreasonable amount of lease compensation. Government's motion
granted.

Grondal v. United States, F.Supp.3d, 2021 WL 183408 (E.D. Wash. Jan 19, 2021).
Members of recreational-vehicle resort brought action against United States, lessee of
land on which resort was located, and American Indian tribe, alleging that United States
held land in trust for benefit of certain individuals, that authority to administer land was
delegated to Bureau of Indian Affairs, that Bureau leased land to lessee for 25 years, that
lessee sublet portion of land to Indian tribe, and that tribe opened casino on land. Lessee
crossclaimed against United States and tribe for declaratory relief, ejectment and/or
wrongful detainer, overpayment under master lease, underpayment under casino sublease,
and partition, and sought attorney fees and costs. United States moved to dismiss
crossclaims, tribe moved to dismiss crossclaims, and lessee moved for transfer or for
partial summary judgment on crossclaims. The District Court, Rosanna Malouf Peterson,
J., held that: 1) casino corporation's waiver of tribal sovereign immunity in casino
sublease between corporation and lessee did not waive tribe's sovereign immunity; 2)
tribe's participation in litigation concerning lease of land was not sufficiently clear
litigation conduct constituting waiver of tribe's sovereign immunity; 3) United States
Court of Federal Claims could not have exercised jurisdiction over lessee's claim for
overpayments, framed as breach-of-contract issue, at time action was filed, and thus
claim could not be transferred to that Court to cure want of jurisdiction; 4) lessee failed to
provide relevant substantive law which imposed specific fiduciary duty on United States
to ensure accurate payments under lease agreement, as required to state litigable breach
of trust claim against United States under Indian Tucker Act; 5) statute conferring on
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district court jurisdiction over civil actions involving person “in whole or in part of Indian
blood or descent” did not apply; 6) Little Tucker Act did not grant district court subject-
matter jurisdiction over lessee's claims; and 7) lessee failed to assert independent basis
for jurisdiction and failed to state cognizable claim for relief, and thus was not entitled to
declaration that replacement lease between Bureau and other lessees was void ab initio
because of lessee's exclusion from acceptance process. Motions to dismiss granted,
motion for transfer or partial summary judgment denied.

Welter v. United States, 2021 WL 963567 (D.S.D. Mar 15, 2021).

Defendant United States of America filed a motion to dismiss pursuant to Fed. R. Civ. P.
12(b)(1). Plaintiff's complaint centers around the collision between plaintiff's bicycle and
an automobile being driven by Jennifer Her Many Horses on August 8, 2019. As a result
of the collision, plaintiff alleges she was seriously injured and seeks money damages
from the United States under the Federal Tort Claims Act, 28 U.S.C. § 2671 et. seq.
(“FTCA”). The government seeks dismissal because Ms. Her Many Horses was “not a
federal employee.” Instead, the government asserts she was “the Nutrition Manager of the
OLC [Oglala Lakota College] Head Start Program.” In that capacity, the government
contends Ms. “Her Many Horses was not carrying out a function authorized by a BIA 638
contract.” Ms. Stevens is the “Self-Determination Officer/Advisor for the Great Plains
Regional Office of the Bureau of Indian Affairs (“BIA”).” In her capacity with the BIA,
Ms. Stevens’ declaration included copies of the three 638 contracts which the BIA has
with OLC. In light of these contracts, Ms. Stevens concludes that “[t]he OLC Head Start
Program does not fall within the scope of any of the BIA's 638 contracts with OLC.” The
government submits that “a tribal employee must be acting within the scope of their
employment and carrying out functions authorized in or under a 638 contract to be
considered a federal employee for FTCA purposes.” The plaintiff contends Ms. Her
Many Horses was driving “an Oglala Lakota College ... vehicle” as an “Oglala Lakota
College/Oglala Lakota College Head Start Program employee[.]” The uncontested facts
are that Ms. Her Many Horses was an employee of the OLC Head Start Program, which
was administered through the HHS Office of Head Start. Plaintiff points to no language
in any of the three 638 contracts between the United States and OLC which would
provide a basis to find that Ms. Her Many Horses was an employee covered by or acting
within those contracts and thus a federal employee for FTCA purposes. Defendant's
motion to dismiss is granted.

44. Mendenhall v. United States, 2021 WL 1032276 (D. Alaska Mar 17, 2021).

Before the Court is Defendant United States” Motion to Dismiss. Plaintiff initiated this
action in state court, alleging that he was assaulted and battered by John Ireton, a security
guard employed by the Alaska Native Tribal Health Consortium (“ANTHC”). Pursuant to
the Federal Tort Claims Act (“FTCA”), Defendant United States removed the action to
federal court and substituted itself as the defendant. Defendant contends that Mr. Ireton,
an employee of ANTHC, was acting within the scope of his employment at the time of
the incident and, therefore, he is “deemed” a federal employee for FTCA purposes
pursuant to the ISDEAA. According to Defendant, the Court lacks subject matter
jurisdiction because Plaintiff did not exhaust his administrative remedies as required by
the FTCA and, alternatively, because there is no relevant waiver of sovereign immunity
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pursuant to the intentional torts exception. When removing this civil action from state to
federal court, the U.S. Attorney certified that Mr. Ireton “was acting within the scope of
his office or employment.” That certification “is prima facie evidence that [Mr. Ireton]
was acting in the scope of [his] employment at the time of the incident.” The Court will
address the relevant factors under Alaska law to determine whether Plaintiff has proven
by a preponderance of the evidence that Mr. Ireton was not acting within the scope of his
employment at the time of the incident. Mr. Ireton's alleged actions during the incident
appear consistent with the type of work he was hired to perform. The Court finds that
Plaintiff has not disproven the U.S. Attorney's scope of employment certification by a
preponderance of the evidence. Mr. Ireton is therefore “deemed” a federal employee for
FTCA purposes pursuant to the ISDEAA. Accordingly, the FTCA is Plaintiff's exclusive
remedy. Because the FTCA applies here, Plaintiff must have exhausted his administrative
remedies before pursuing this claim in federal court. The Court finds that Plaintiff did not
exhaust his administrative remedies and therefore lacks subject matter jurisdiction over
Plaintiff's claims. Defendant's Motion to Dismiss is Granted.

Swinomish Indian Tribal Community v. Becerra, F.3d, 2021 WL 1376986 (D.C. Cir.
Apr 13, 2021).

ISDEAA did not require Indian Health Service (IHS) to pay tribe for contract support
costs on money it received from sources other than IHS. Indian tribe brought action
against Indian Health Service (IHS) under Contract Disputes Act and Declaratory
Judgment Act to recover direct and indirect contract support costs under Indian Self
Determination and Education Assistance Act (ISDEAA). The United States District
Court for the District of Columbia, Dabney L. Friedrich, J., 406 F.Supp.3d 18, entered
summary judgment in [HS's favor, and tribe appealed. The Court of Appeals, Walker,
Circuit Judge, held that ISDEAA did not require IHS to pay tribe for contract support
costs on money it received from sources other than IHS. Affirmed.

Mohawk Gaming Enterprises, LLC v. Affiliated FM Insurance Co., F.Supp.3d, 2021
WL 1419782 (N.D.N.Y. Apr 15, 2021).

This is a contract dispute between plaintiff Mohawk Gaming Enterprises, LLC and
defendant Affiliated FM Insurance Company over coverage for loss caused by a business
interruption at the Akwesasne Mohawk Casino Resort. In early March of 2020, the Saint
Regis Mohawk Tribe closed the Casino to the public following news of a COVID-19
exposure incident at St. Lawrence College, which is located just a few miles away.
Thereafter, Mohawk Gaming sought coverage for the business interruption from
Aftiliated FM under the terms of an insurance contract in effect at the time of the closure
order. However, as the policy's deadline for the investigation and settlement of the claim
neared, plaintiff came to believe that defendant planned to deny coverage, in bad faith
and otherwise. On June 23, 2021, Mohawk Gaming filed this four-count complaint
alleging claims for declaratory judgment, breach of contract, a violation of New York
General Business Law § 349, and fraud. Upon review of the relevant Policy language,
Affiliated FM's motion for a judgment on the pleadings must be granted. Mohawk
Gaming's claim for coverage under the Policy is grounded in the Civil Authority
provision. Thus, the initial burden is on plaintiff to allege facts that would plausibly
establish that the business interruption it suffered is “the direct result of physical damage
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of the type insured,” either at the Casino or perhaps at the nearby College, which is
within the five-mile radius contemplated by the Policy. To that end, Mohawk Gaming
alleged that the Tribe issued the closure order to prevent the spread of the novel
coronavirus after it was detected at the nearby College in Kingston, Ontario. However, as
other courts have explained, the inclusion of the modifier “physical” in a phrase such as
“direct result of physical damage” clearly imposes a requirement that the damage actually
be tangible in nature; i.e., this language unambiguously requires some form of physical
harm to the location (or to a location within five miles). Mohawk Gaming has only
alleged ““actual not suspected” exposure at the College, not at the Casino or at another
“described location” listed as insured under the Policy. In short, Mohawk Gaming has
failed to plausibly allege an entitlement to coverage under the provisions of the Policy
identified in the complaint. Therefore, it is Ordered that Defendant Affiliated FM
Insurance Company's cross-motion for judgment on the pleadings is Granted.

47. Paul Grondal v. United States, 2021 WL 2069727 (E.D. Wash. May 17, 2021).
A bench trial was held in the above-captioned case on March 30-31, 2021, via
videoconferencing pursuant to the parties' stipulation and consent to the same. On July 9,
2020, the Court granted the Federal Defendants' motion for summary judgment which
sought to eject Plaintiffs Paul Grondal and Mill Bay Members Association, Inc., from
property known as MA-8, and an award of damages for Plaintiffs' occupation of MA-8.
See 25 C.F.R. § 162.023 (“If an individual or entity takes possession of, or uses, Indian
land without a lease and a lease is required, the unauthorized use is a trespass.”). The
Court expressly found that “Plaintiffs have had no right to occupy any portion of MA-8
after February 2, 2009.” This dispute concerns Moses Allotment No. 8 (“MA-8"), which
is fractionated allotment land near the banks of Lake Chelan in Washington State, held in
trust by the United States Government for individual Indian allottee landowners and the
Confederated Tribes of the Colville Reservation (the “Tribes”). Plaintiffs and
Counterclaim Defendants in this case are Paul Grondal and Mill Bay Members
Association, Inc. (collectively “Mill Bay”’) who are non-Indians who purchased, or
represent a group of individuals who purchased, camping memberships to use 23.52 acres
of MA-8 for recreational purposes. These memberships were represented to be effective
through 2034. Plaintiffs purchased these camping memberships from companies owned
or controlled by William Evans Jr. (“Evans”), who was an Indian allottee landowner
holding a beneficial ownership interest in MA-8. Evans had leased MA-8 from the other
individual Indian allottee landowners who held a beneficial ownership interest in MA-8
in accordance with federal regulations in 1984 (the “Master Lease”). The Master Lease
granted use of MA-8 to Evans for a period of twenty-five years, beginning in 1984 and
ending on February 2, 2009. The Master Lease had an initial twenty five-year term with
an option to renew for another twenty-five years. If renewed, the Master Lease would
have extended to 2034. However, the “option to renew the Lease was not effectively
exercised by Evans, or later by Wapato, and [ ] the Lease terminated upon the last day of
its 25-year term.” Wapato Heritage, L.L.C. v. United States, 637 F.3d 1033, 1040 (9th
Cir. 2011). Thus, the Master Lease expired on February 2, 2009. The Court does not find
that the award of trespass damages should be reduced under the doctrines of offset or
recoupment based on payments made to Wapato Heritage. The Court finds it
inappropriate to apply an equitable doctrine, such as offset or recoupment, to reduce
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trespass damages where the monies at issue were tendered under a separate contractual
relationship and the payments or a percentage portion of those payments were not paid to
the individual allottee landowners. However, nothing in this Order shall prohibit Mill Bay
from seeking recourse from Wapato Heritage in a separate action. The Court also
concludes that the damages awarded to the Federal Defendants should not be offset by
23.8 percent representing Wapato Heritage's life estate interest. Accordingly, it is hereby
ordered: Judgment shall be entered in favor of the United States and against Plaintiffs
Paul Grondal and Mill Bay Members Association, Inc., severally liable, in the amount of
$1,411,702.00 with post-judgment interest running from the date of the entry of judgment
until paid, and set at a rate equal to the weekly average 1-year constant maturity Treasury
yield, as published by the Board of Governors of the Federal Reserve System, for the
calendar week preceding the date of the judgment pursuant to 28 U.S.C. § 1961(a).

48. Paskenta Band of Nomlaki Indians v. Cornerstone Community Bank, Fed. Appx. 2021
2623419 (9th Cir. June 25, 2021).
These two appeals involve disputes over the district court's award of attorneys’ fees and
costs. We have jurisdiction under 28 U.S.C. § 1291, and review de novo whether an
“application for attorneys’ fees was proper under state law and the contractual
provisions.” By filing a complaint seeking attorneys’ fees, Paskenta expressly waived
sovereign immunity with respect to that issue, and also consented to the court's authority
to consider Cornerstone's and Umpqua's motions for attorneys’ fees. See Confederated
Tribes of the Colville Rsrv. Tribal Credit v. White (In re White), 139 F.3d 1268, 1271
(9th Cir. 1998). 3. Award of Attorneys’ Fees to Cornerstone The unambiguous language
of the attorneys’ fees provision in the indemnity agreement between Paskenta and
Cornerstone (Indemnity Agreement) provides for a fee award to the prevailing party
when either party brings “any action to enforce or interpret the terms” of the agreement.
Once Paskenta filed this action asserting claims that had been released by the Indemnity
Agreement, the action necessarily implicated the enforcement and interpretation of the
Indemnity Agreement. Accordingly, we affirm the district court's award of attorneys’ fees
to Cornerstone.4. Denial of Umpqua's Motion for Attorneys’ Fees Paskenta's bank
account terms with Umpqua (Account Terms) provides that Paskenta will “be liable ... for
[Umpqua's] reasonable attorneys’ fees ... whether incurred as a result of collection or in
any other dispute involving your account.” The district court erred by denying Umpqua's
motion for attorneys’ fees based on the heading of the Account Terms: “Liability for
Overdrafts.” Accordingly, we reverse and remand for the district court to calculate the fee
award in the first instance.

49. Northern Arapaho Tribe v. Cochran, 2021 WL 3121490 (D. Wyo. July 7, 2021).
The Northern Arapaho Tribe brings this case against the Government for violation of law
and breach of contract by the Indian Health Service (“IHS”) in failing to pay full funding
of contract support costs (“CSC”) for the operation of its federal health program under a
Contract and Annual Funding Agreement authorized by the Indian Self-Determination
and Education Assistance Act (ISDEAA), 25 U.S.C. § 5301 et seq. The Court concludes
that the ISDEAA and the Tribe's contract entitle the Tribe to receive CSC funding on
expenditures of funds received under the contract with the IHS, which does not include
expenditures of third-party income. Therefore, the Court grants Defendants' motion to
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dismiss. The Tribe alleges that it is required by law and contract to collect third-party
revenues in order to assure that the Indian health program is a payer of last resort. Id. at
20; 25 U.S.C. § 1623(b). The third-party revenues (or program income) must be
expended on PFSAs included in the Tribe's Annual Funding Agreement, thus the
expenditures from third-party program income must be included in the base for
calculation and payment of CSC. 25 U.S.C. § 5325(m). Defendant disagrees, arguing it
paid the Tribe's full CSC on expenditures from the Secretarial amount that was
transferred and funded by IHS, but that neither the ISDEAA nor the contract requires or
allows the IHS to pay CSC on the Tribe's expenditure of its earned program income
received from third parties. *4 The requirement to pay and the definition of CSC is in 25
U.S.C. § 5325(a)(2). This statute speaks only of the reasonable costs for activities which
“must be carried on” by the Tribe “as a contractor to ensure compliance with the terms of
the contract and prudent management [emphasis added].” The statute refers to “the
contract” which is limited to the one contract between the Tribe and IHS.5 Section
5325(a)(2) does not mention activities carried on by the Tribe in the expenditure of third-
party program income received from Medicaid, Medicare, private insurers and others.
Even though these expenditures “further the general purposes of the contract” (25 U.S.C.
§ 5325(m)), neither the ISDEAA nor the IHS contract suggests that, in spending third-
party program income, the Tribe is acting “as a contractor” for IHS. See Swinomish
Indian Tribal Community v. Becerra, 993 F.3d 917, 920 (D.C. Cir. 2021) (“[t]he scope of
[CSC] is thus limited to those under one “contract” — the one between a “contractor”
(the tribe) and the contracting agency [IHS]”). Consequently, the ISDEAA repeatedly
reinforces the limited scope for CSC and does not mention or include the Tribe's earned
program income received from third-party payers. There is no mention of third-party
reimbursements in the contract, which makes sense as these resources are not “provided
by the Indian Health Service.” Id. Rather, this income is “earned by an Indian tribe” and
is “treated as supplemental funding to that negotiated in the funding agreement.” 25
U.S.C. § 5388(j). There also is no contractual requirement to collect third-party program
income. Accordingly, Defendants' motion is granted.

Fort McDermitt Paiute and Shoshone Tribe v. Becerra, F. 4th, 2021 WL 3120766
(D.C. July 23, 2021).

Indian tribe brought action challenging Indian Health Service's (IHS) refusal to fund
medical clinic at level requested. The United States District Court for the District of
Columbia, Timothy J. Kelly, J., 2019 WL 4711401, entered summary judgment in tribe's
favor, and government appealed. Holdings: The Court of Appeals, Katsas, Circuit Judge,
held that: 1 tribe was entitled to all funding that IHS would have spent to operate clinic
absent self-governance compact, and 2 IHS was not required to pay to tribe value of
Medicare and Medicaid reimbursements that IHS previously had collected on tribe's
behalf. Affirmed in part, reversed in part, and remanded.

Employment

Jim v. Shiprock Associated Schools, Fed.Appx., 2020 WL 6580139 (10th Cir. Nov 10,
2020).
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Ms. Kim Jim sued her employer (Shiprock Associated Schools, Inc.) for discrimination
under Title VII, which contains an exception for Indian tribes. 42 U.S.C. § 2000e(b). But
what is an Indian tribe? Sometimes the existence of a tribe is obvious. But what about a
private corporation serving a tribe? The issue arises here because Ms. Jim's employer was
a private corporation that served an Indian tribe (the Navajo Nation). The district court
granted summary judgment to the corporation, regarding it an Indian tribe under the
exception in Title VII. Ms. Jim appeals, and we affirm. The corporation here was created
under the auspices of the Navajo Nation. For example, the Navajo Nation's statutes
authorize chapters to establish local school boards. Navajo Nation Code Ann. tit. 10, §
201. Given this authority, the Navajo Nation's Board of Education empowered the
corporation to operate educational programs. The corporation operates these educational
programs under the Tribally Controlled Schools Act. 25 U.S.C. §§ 2501-11. Under the
Code, every board member must be enrolled in the Navajo Nation. See id.; Navajo
Nation Code Ann. tit. 11, § 8(D)(4)(b). The Navajo Nation supplies not only the board
members, but also most of the students and employees. Despite the heavy involvement of
tribal members, Ms. Jim observes that (1) some students and employees are not members
of an Indian tribe and (2) the corporation was formed under state law. But these
observations do little to diminish the role of the Navajo Nation. Though roughly 80% of
the employees are tribal members, Ms. Jim contends that all of the employees are
considered federal employees for purposes of the Federal Tort Claims Act. But an
employee's status as a federal employee under the Federal Tort Claims Act does not
affect characterization of the corporation as an Indian tribe. We conclude that the
corporation constitutes an “Indian tribe” under Title VII. The corporation serves the
Navajo community, obtains its governing board from the Navajo Nation, follows Navajo
law, oversees schools populated by Navajo students and staffed by Navajo members, and
receives federal funding because of the corporation's service to the Navajo community.
So we affirm the dismissal.

Pilant v. Caesars Enterprise Services, LLC, 2020 WL 7043607 (S.D. Cal. Dec 01,
2020).

This matter is before the Court on a motion by specially appearing Defendants Caesars
Enterprise Services, LLC (“CES”) and Caesars Entertainment, Inc. (“CEI”) to dismiss the
complaint for failure to join an indispensable party and for lack of personal jurisdiction.
As discussed below, the motion to dismiss for failure to join an indispensable party is
denied and the motion to dismiss for lack of personal jurisdiction is granted in part and
denied in part. On August 31, 2020, Plaintiff Darrell Pilant filed this lawsuit in San Diego
County Superior Court. The complaint alleges that Defendants jointly employed Pilant as
senior vice president and general manager of Harrah's Resort SoCal hotel/casino (the
“Resort”), which is owned by The Rincon Band of Luisefio Indians (the “Rincon Band”),
until Pilant's resignation in May 2020. In early May 2020, Rincon Band Tribal Chairman
Bo Mazzetti informed Pilant that San Diego tribes intended to inform California
Governor Gavin Newsom that they planned to reopen their respective casino resorts on or
after May 18, 2020. On May 15, 2020, Governor Newsom responded to a letter from San
Diego tribal leaders and strongly advised that casinos not be reopened. The Resort
ultimately reopened on May 22, 2020. The complaint names CES and CEI (along with 20
“Does”) as defendants and asserts four causes of action: (1) wrongful termination in
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violation of public policy; (2) violation of California Labor Code § 6310; (3) violation of
California Labor Code § 1102.1; and (4) breach of a written employment agreement. The
complaint alleges that Defendants constructively terminated Pilant because he opposed
the decision to reopen the Resort as endangering the health and safety of employees and
the public due to the COVID-19 pandemic. On October 16, 2020, Defendants removed
the case to this court, alleging the existence of subject matter jurisdiction on the basis of a
federal question under the Indian Gaming Regulatory Act (“IGRA”), 25 U.S.C. § 2701 et
seq., and diversity. Defendants now move to dismiss the complaint. Here, Plaintiff seeks
only monetary damages, costs and fees from Defendants, his alleged former employers.
He does not ask the Court to award any compensation from the Rincon Band. This court
can accord the relief Plaintiff seeks in the Rincon Band's absence. Accordingly, the
Rincon Band is not a necessary or required party under Rule 19(a)(1)(A). Any judgment
in favor of Pilant in this case will not impact the Rincon Band's sovereignty or its ability
or right to operate the Resort—it will merely require Defendants to pay money to Pilant.
As discussed above, Pilant is not seeking to attack any contract or seeking a holding that
any action by the Rincon Band violated any laws. Defendants could pay Pilant while still
honoring their agreements with the Rincon Band related to the Resort. A financial stake
in the outcome of the litigation is not a legally protected interest giving rise to § 19(a)(2)
necessity. (citing Makah Indian Tribe, 910 F.2d at 558). In sum, the Rincon Band is not a
necessary or required party to this case under Rule 19(a). It is therefore not an
indispensable party who cannot be joined. Defendants also move to dismiss the complaint
for lack of personal jurisdiction. Here, the motion itself acknowledges that CES has an
employment agreement with Pilant, a California resident, that required Pilant to serve as
general manager of the Resort, which is located in California. This lawsuit arises out of
that employment agreement and out of CES's alleged violation of California employment
law with respect to Pilant's employment by CES at the Resort. Accordingly, the motion to
dismiss for lack of personal jurisdiction over CES is denied. Because the Rincon Band is
not an indispensable party, there does not appear to be subject matter jurisdiction due to a
federal question related to the IGRA. If federal question jurisdiction was the only ground
for removal, the Court would be forced to remand this case. The notice of removal also
asserts jurisdiction based on diversity. The allegations supporting diversity, however, are
deficient. With respect to personal jurisdiction over Defendants, CES is subject to
specific personal jurisdiction in California for Plaintiff's claims, so the motion to dismiss
the claims against CES under Rule 12(b)(2) is denied. However, Plaintiff has not satisfied
his burden to establish personal jurisdiction over CEI. Accordingly, the motion to dismiss
the claims against CEI under Rule 12(b)(2) is granted. Finally, Defendants are Ordered to
Show Cause why this case should not be remanded for lack of subject matter jurisdiction.

Weaver v. Gregory, 2021 WL 1010947 (D. Or. Mar 16, 2021).

Plaintiff Eric Weaver brings this civil rights and tort action against Defendants Ron
Gregory, Carmen Smith, and Alyssa Macy. This matter comes before the Court on
Defendants' Motion to Dismiss. Plaintiff was a tribal police officer for the Warm Springs
Police Department from April 2016 until he was terminated in September 2019. At all
times relevant, Defendant Ron Gregory was the Acting Chief of Police for the Warm
Springs Police Department; Defendant Carmen Smith was the Manager of Public Safety
for the Confederated Tribes of Warm Springs (“CTWS”); and Defendant Alyssa Macy
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was the Chief Operations Officer for the CTWS, Plaintiff alleges that, beginning in 2018,
he witnessed and was subjected to sexual, racial, and derogatory comments and offensive
and unwanted touching during his employment for the Warm Springs Police Department.
Plaintiff reported this conduct to multiple supervisors in his chain of command, and his
complaints were passed on to Defendant Gregory. Plaintiff alleges Defendants retaliated
against him for reporting the harassment and discrimination issues and ultimately
terminated him based on the findings of an investigation. Plaintiff brings four Claims for
Relief against Defendants based on actions taken in their “individual” and “official”
capacities: (1) Constitutional violation under 42 U.S.C. § 1983 (“Liberty Interest
Deprivation”); (2) Constitutional violation under 42 U.S.C. § 1983 (“Retaliation for Free
Speech (First Amendment)”); (3) Whistleblower retaliation in violation of Oregon
Revised Statute § (“O.R.S.”) 659A.199; and (4) Intentional infliction of emotional
distress. Defendants move to dismiss pursuant to Federal Rule of Civil Procedure
(“Rule”) 12(b)(1) and 12(b)(6). Plaintiff does not contend that Congress has abrogated
CTWS's sovereign immunity, and, for its part, the CTWS has consented to be sued “only
in the Tribal Court[.]” WSTC § 205.004. As Judge Sullivan previously concluded, WSTC
§ 205.001 is a limited waiver for tort actions in Tribal Court, and is not a waiver of
immunity for all purposes. Accordingly, the Court grants Defendants' motion and
dismisses Plaintiff's § 1983 claims for lack of state action. Because Plaintiff's federal
claims have been dismissed, the Court must determine whether it should exercise
supplemental jurisdiction over his state law claims. The Court declines to exercise
supplemental jurisdiction over Plaintiff's remaining state law claims. The Court Grants
Defendants' Motion to Dismiss. If Plaintiff does not timely renew his request for leave to
amend, the Court will enter judgment in favor of Defendants.

Miller v. United States, F.3d, 2021 WL 1152310 (9th Cir. Mar 26, 2021).
Discretionary function exception barred tribal employee's FTCA claims he was
terminated in retaliation for discrimination and harassment complaints. Former police
officer with federally recognized Native American tribe, which managed its police force
through contract with Bureau of Indian Affairs (BIA), brought action against United
States under Federal Tort Claims Act (FTCA) alleging he was wrongfully terminated
from his position. The United States District Court for the District of Nevada, Miranda
Du, Chief Judge, 2018 WL 6179494, granted the government's motion to dismiss for lack
of subject matter jurisdiction and denied officer's motion for leave to amend his
complaint. Officer appealed. The Court of Appeals, Collins, Circuit Judge, held that: 1)
former officer's claims alleging he was terminated in retaliation for his complaints about
workplace discrimination and harassment were barred by discretionary function
exception to FTCA's waiver of sovereign immunity; 2) discretionary function exception
barred former officer's claim for tortious discharge; and 3) discretionary function
exception did not bar former officer's claims alleging Tribe was negligent and grossly
negligent in terminating him. Affirmed in part, reversed in part, and remanded.

Butler v. Leech Lake Band of Ojibwe, 2021 WL 2651981 (D. Minn. June 28, 2021).
This matter is before the court upon the motion to dismiss by defendants Leech Lake
Band of Ojibwe, Faron Jackson, Arthur LaRose, and Robert Whipple. For the following
reasons, the motion is granted. This employment dispute arises from plaintiff Frances
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Butler's employment with the Leech Lake Band of Ojibwe (Band). The individually
defendants have management roles within the Band. Butler worked as a director for the
Band from June 5, 2018, to March 31, 2020. Id. at 4. In January 2020, Butler
reprimanded a receptionist — Jackson's niece — for “inappropriate text messages and
creating a ‘Hostile Work Environment.” ” Butler alleges that defendants thereafter
subjected her to retaliation and harassment. She specifically alleges that she was given
large projects with short deadlines, isolated from the tribal council and management
events, demoted, and ultimately fired. On March 16, 2020, Butler filed a grievance
against Jackson, Band chairman. Id. Whipple, the Band's human resources manager,
responded that the Band would terminate her employment if she pursued the grievance.
Id. Butler then filed a charge of discrimination with the Equal Employment Opportunity
Commission (EEOC) alleging age discrimination, wage theft, retaliation, and harassment.
Id. On August 12, 2020, the EEOC dismissed the charge and issued a right to sue letter.
Indian tribes such as the Band are “distinct, independent political communities, retaining
their original natural rights in matters of local self-government.” Santa Clara Pueblo v.
Martinez, 436 U.S. 49, 55 (1978) (internal quotation marks and citation omitted). Here,
the Band has not waived immunity and the statutes on which Butler bases her claim - the
ADEA, EPA, and Title VII — lack Congressional abrogation of the Band's sovereign
immunity. As such, the Band is immune from suit. Even if the Band were not immune
from suit, Butler cannot establish that the court has jurisdiction over the subject matter of
this action. Butler's claims arise under three federal statutes — the ADEA, the EPA, and
Title VII. None of those statutes applies to Indian tribes when the matters at issue are
purely internal, as here. The case is dismissed without prejudice.

56. Manzano v. Southern Indian Health Council, Inc, 2021 WL 2826072 (S.D. Cal. July
7,2021).
Plaintiff Carolina Manzano (“Plaintiff”’) brings this action alleging harassment and
wrongful termination while she was employed by Defendant Southern Indian Health
Council, Inc. Defendant moves to dismiss the action on the bases that STHC is entitled to
tribal sovereign immunity, divesting this Court of subject matter jurisdiction and,
alternatively, that Plaintiff has failed to state claims upon which relief can be granted. For
the reasons stated below, the Court grants the Motion to Dismiss for lack of subject
matter jurisdiction. SIHC was formed by seven tribes—the Barona Band of Mission
Indians, the Campo Band of Mission Indians, the Ewiiaapaayp Band of Kumeyaay
Indians, the Jamul Indian Village of California, the La Pasta Band of Mission Indians, the
Manzanita Band of the Kumeyaay Nation, and the Viejas Band of Kumeyaay Indians
(“Member Tribes”)—to provide health care to American Indians and other residents of its
service area. It incorporated as a nonprofit corporation in 1982 and moved to the Barona
Reservation. (Id.) In 1987, SIHC's Board of Directors acquired private land in Alpine,
California, which was placed into a federal trust and serves as the entity's permanent
location. In 2014, SIHC entered into a Compact with IHS, in which IHS transferred
authority to SIHC pursuant to Title V of the Indian Self-Determination and Education
Assistance Act (“ISDEAA”) “to decide how federal programs, services, functions and
activities...shall be funded and carried out” and to “promote[ ] the autonomy of the Tribes
in the field of health care.” (Compact § 1.2.1.) Under the Compact, SIHC is authorized
“to plan, conduct, consolidate, administer, and receive full tribal shares of funding for all

36



programs, services, functions and activities...that are carried out for the benefit of
American Indians....” (Id. at 2.) STHC entered the Compact on behalf of the Member
Tribes. Here, the main contention is whether SIHC, as a tribal organization but not a tribe
itself, is entitled to sovereign immunity at all. The Court finds that it is. The Court further
finds that Congress has not expressly authorized suit against tribes under either federal
statute at issue here—the False Claims Act (“FCA”’) and USERRA—and that STHC has
not waived its immunity. Tribal sovereign immunity “extends to business activities of the
tribe, not merely to governmental activities.” Allen v. Gold Country Casino, 464 F.3d
1044, 1046 (9th Cir. 2006). “When the tribe establishes an entity to conduct certain
activities, the entity is immune if it functions as an arm of the tribe.” Id.; see also
Marceau, 455 F.3d at 978 (noting that tribal immunity “extends to agencies and
subdivisions of the tribe”). To determine whether an entity is an “arm of the tribe,” courts
examine the following factors: (1) the method of creation of the [entity]; (2) [its] purpose;
(3) [its] structure, ownership, and management, including the amount of control the tribe
has over the entit[y]; (4) the tribe's intent with respect to the sharing of its sovereign
immunity; and (5) the financial relationship between the tribe and the entit[y].” White,
765 F.3d at 1025. The Court grants Defendant's Motion to Dismiss for Lack of Subject
Matter Jurisdiction.

E. Environmental Regulations

57. Chilkat Indian Village of Klukwan v. Bureau of Land Management, 825 Fed.Appx.
425,2020 WL 5090460 (9th Cir. Aug 28, 2020).
Failure to examine environmental impacts of future mine on mining exploration projects
did not violate National Environmental Policy Act (NEPA). Environmental organizations
and Chilkat Indian tribe brought action challenging Bureau of Land Management's
(BLM) approval of mining companies' operation plans for hard rock mineral exploration
on large parcel of public land. The United States District Court for the District of Alaska,
Timothy M. Burgess, Chief Judge, 399 F.Supp.3d 888, granted summary judgment in
favor of BLM. Organizations and tribe appealed. The Court of Appeals held that: 1) BLM
did not violate National Environmental Policy Act's (NEPA) timeliness provisions by
failing to examine the environmental impacts of future mine on mining exploration
projects; 2) BLM did not act arbitrarily by failing to consider impacts of future mining
activity on mining exploration projects as “cumulative” to those examined in its
environmental assessment (EA); and 3) organizations and tribe did not demonstrate that
mining exploration plans would not have taken place without future development of
mine, and thus, BLM did not act arbitrarily by failing to consider those future impacts
within single EA. Affirmed.

58. Rosebud Sioux Tribe v. Trump, F.Supp.3d, 2020 WL 6119319 (D. Mont. Oct 16,
2020).
Presidential permit for construction of oil pipeline segment did not violate tribal mineral
and jurisdictional rights under treaties. Rosebud Sioux Tribe and Fort Belknap Indian
Community brought action against President and federal agencies and agents, challenging
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issuance of presidential permit and other permits to energy companies to construct oil
pipeline segment at international border. Energy companies intervened as defendants.
Tribes moved for preliminary injunction and temporary restraining order. Defendants
moved and tribes cross-moved for summary judgment. The District Court, Brian M.
Morris, Chief Judge, held that: 1) tribes failed to establish likelihood of success on
merits; 2) irreparable injury would not arise as result of permits; 3) public interest and
balance of equities did not clearly weigh in favor of granting preliminary injunction; 4)
presidential permit did not violate treaty mineral and jurisdictional rights; and 5) allowing
amendment of complaint to assert challenge against Bureau of Land Management (BLM)
record of decision (ROD) was unwarranted. Plaintiffs' motions denied in part; defendants'
motions granted in part.

59. La Posta Band of Diegueno Mission Indians of La Post Reservation v. Trump, 828
Fed.Appx. 489 (9th Cir. Nov 04, 2020).
This appeal presents a challenge by a federally recognized tribe, the La Posta Band of
Dieguefio Mission Indians, to the federal government's funding and construction of
border-barrier projects in San Diego and Imperial Counties, California. La Posta appeals
the district court's denial of a preliminary injunction. La Posta contends that our recent
decisions in California v. Trump, 963 F.3d 926 (9th Cir. 2020), and Sierra Club v.
Trump, 963 F.3d 874 (9th Cir. 2020) (“Sierra Club II”), cert. granted, *490 Trump v.
Sierra Club, No. 20-138, U.S. , S.Ct. , L.Ed.2d ——, 2020 WL
6121565 (Oct. 19, 2020), establish both an ultra vires cause of action and a cause of
action under the Administrative Procedure Act to challenge the Department of Defense's
“reprogramming” of funds for border-barrier construction pursuant to section 8005 of the
Consolidated Appropriations Act. See Consolidated Appropriations Act, 2020, Pub. L.
No. 116-93, div. A, § 8005, 133 Stat. 2317 (2019). But assuming for now that La Posta
has a cause of action to challenge the funding transfers, we cannot conclude that the
district court abused its discretion in denying La Posta a preliminary injunction because
the district court permissibly determined that La Posta had not made a sufficient showing
of irreparable harm. La Posta asserted that absent an injunction the Tribe would be
harmed by the government's disturbance of its ancestral burial grounds and its members’
inability to practice religious ceremonies at sacred sites. The government responded that
burial grounds have not previously been documented in the construction area or
discovered during construction, and the Tribe's sacred sites are still accessible because
they are located outside the construction area. The district court acted within its discretion
in concluding that factual disputes undermined La Posta's showing of these asserted
harms. And while the environmental harm we recognized in Sierra Club II is indeed
generally irreparable, All. for the Wild Rockies, 632 F.3d at 1135, La Posta did not plead
or brief this type of harm in the district court. Therefore, the district court did not abuse
its discretion in denying injunctive relief. Affirmed.

60. Pit River Tribe v. Bureau of Land Management, 2021 WL 107228 (E.D. Cal. Jan 12,
2021).
This matter is before the Court on the Bureau of Land Management's and Calpine
Corporation's Motions to Dismiss. After consideration of the parties’ written arguments
on the motions and relevant legal authority, the Court Denies Federal Defendant's Motion
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to Dismiss and Grants in part and Denies in part Calpine's Motion to Dismiss. Plaintiffs
include the Pit River Tribe and several regional nonprofit organizations with an interest
in the Medicine Lake Highlands area. Plaintiffs challenge the continued existence of
federal Geothermal Resources Lease No. CA12372, issued by BLM pursuant to their
statutory authority under the Geothermal Steam Act (“GSA”), which is currently held by
Defendant Calpine Corporation. Plaintiffs also challenge the continuance of the BLM-
managed Glass Mountain Unit, which Calpine operates and exclusively leases. This
action is the latest in a series of suits brought by Pit River concerning the area. Plaintiffs
now challenge the continuing validity of Lease CA12372 and the Glass Mountain Unit.
Specifically, Plaintiffs allege that GSA § 1005(g)-(h) and BLM's current “production
extension” regulations impose ongoing requirements on lessees that Calpine has failed to
satisfy, mandating termination. Because both claims allege a legal duty to perform a
discrete agency action and a failure to perform that action, the Court finds Plaintiffs have
stated a claim under 706(1). Title 28 United States Code, section 2401(a) provides a six-
year statute of limitations to civil action commenced against the United States. 28 U.S.C.
§ 2401(a). This limitation applies to cases brought under the APA. Hells Canyon Pres.
Council v. United States Forest Serv., 593 F.3d 923 (9th Cir. 2010). The Ninth Circuit
has suggested, without specifically addressing the issue, that § 2401(a) may not be
applicable in 706(1) failure to act claims under the APA. See id. at 933. Defendants argue
that Plaintiffs’ claims are barred by the six-year statute of limitations because “all the
events that purportedly give rise to Plaintiff's claims occurred in the 1980's and 1990's.
Plaintiffs contend that because they allege Defendants have not complied with their
ongoing duty to act under the GSA, the statute of limitations does not bar their claims as
“BLM's ongoing failure to satisfy its legal obligations under the GSA accrues continually
until the agency complies with the law.” The Court agrees with Plaintiffs, that the statute
of limitations does not bar their claims. Plaintiffs allege that BLM has an ongoing
obligation to ensure diligent efforts are being made on the Lease and the Unit and that
BLM is not currently fulfilling this obligation. For the reasons set forth above, the Court
Denies Federal Defendant's Motion to Dismiss and Grants in part and Denies in part
Calpine's Motion to Dismiss.

2

61. Standing Rock Sioux Tribe v. United States Army Corps of Engineers, 985 F.3d 1032,
2021 WL 244862 (D.C. Cir. Jan 26, 2021).
Tribes' criticisms of leak detection system for Dakota Access Pipeline presented an
unresolved controversy requiring preparation of an EIS. Indian tribes brought action
against United States Army Corps of Engineers (USACE), challenging its issuance of an
easement for oil pipeline to cross beneath federally regulated reservoir on Indian
reservation that provided tribes with water resources without preparing and
environmental impact statement (EIS) under National Environmental Policy Act (NEPA).
The United States District Court for the District of Columbia, James E. Boasberg, J., 255
F.Supp.3d 101, concluded that USACE's decision not to issue EIS violated NEPA, and
remanded to agency. Following remand, the District Court, Boasberg, J., 440 F.Supp.3d
1, again remanded to the agency to complete an EIS, and subsequently vacated the
easement, 471 F.Supp.3d 71. USACE and intervenor pipeline owner appealed. The Court
of Appeals, Tatel, Circuit Judge, held that: 1 tribes' criticism of USACE's consideration
of leak detection system for pipeline presented an unresolved controversy requiring
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preparation of an EIS; 2 district court did not abuse its discretion in requiring USACE) to
prepare an EIS; 3 district court did not abuse its discretion in vacating easement; and 4
injunction requiring pipeline to be shut down and emptied of oil was improper. Affirmed
in part and reversed in part.

Confederated Tribes and Bands of Yakama Nation v. Okanogan County, 2021 WL
347346 (Wash. Ct. App. Feb 02, 2021).

The Confederated Tribes and Bands of the Yakama Nation (Yakama Nation) agreed to
dismiss a lawsuit against Okanogan County, and, in return, the county agreed to adopt, by
December 31, 2018, a new comprehensive plan and zoning ordinance that hopefully
addressed the concerns the Nation had about the county's current plan and ordinance.
When Okanogan County failed to adopt a new plan and ordinance by December 31, 2018
and thereby violated the court order, the Yakama Nation moved to vacate the order of
dismissal. Because the order of dismissal without prejudice imposed numerous
obligations on Okanogan County, some of which it has disobeyed, we rule that the
motion to vacate should have been granted. First, may a court vacate a voluntary order of
dismissal? Second, has the Yakama Nation presented sufficient grounds for vacature
under CR 60? We answer both in the affirmative. The Yakama Nation wished to
challenge the current comprehensive plan and zoning ordinance of Okanogan County
when it filed its 2016 suit. The Nation would not have dismissed its suit without the
county agreeing to vacate the plan and ordinance and adopt a new plan and ordinance,
with input from the Nation. Compliance with the court order was a condition to
dismissing the suit. Because Okanogan County violated the terms of a court order, the
trial court could have and should have vindicated its authority and required compliance
with its lawful order by vacating the portion of the order dismissing lawsuit claims. We
remand to the superior court to vacate the 2017 order of dismissal and to enforce the
terms of the order.

Trout Unlimited v. Pirzadeh, 1 F.4th 738, 21 Cal. Daily Op. Serv. 5953 (9th Cir. June
17,2021).

Industry, tribal, and environmental groups brought actions challenging Environmental
Protection Agency's (EPA) withdrawal of its proposed action under Clean Water Act
(CWA) to prohibit Army Corps of Engineers from issuing dredge-and-fill permit to allow
development of mine. Actions were consolidated. The United States District Court for the
District of Alaska, Sharon L. Gleason, J., 454 F.Supp.3d 892, dismissed action. Groups
appealed. Holdings: The Court of Appeals, Graber, Circuit Judge, held that: 1 de novo
review applied to issue of whether EPA's withdrawal of its proposed determination to
exercise its authority under CWA was reviewable; 2 EPA's withdrawal of its proposed
determination to exercise its authority under CWA constituted “final agency action”; 3
Court of Appeals did not have jurisdiction over challenge to decision by Regional
Administrator, without referencing its implementing regulations, to not take action; 4
agency intended mandatory legal standard to apply specifically and directly to decisions
to withdraw proposed determination; and 5 Regional Administrator had to base his or her
withdrawal decision on likelihood of unacceptable effects, not on “allocation of
resources” or on “agency policies and priorities.” Affirmed in part, reversed in part, and
remanded. Bress, Circuit Judge, filed dissenting opinion.
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64. Pasqua Yaqui Tribe v. EPA, F.Supp.3d, 2021 WL 3855977 (D. Ariz. August 30,
2021).
Plaintiffs Pascua Yaqui Tribe, Quinault Indian Nation, Fond du Lac Band of Lake
Superior Chippewa, Menominee Indian Tribe of Wisconsin, Tohono O'Odham Nation,
and Bad River Band of Lake Superior Chippewa (“Plaintiffs”) challenge two final rules
promulgated by the United States Environmental Protection Agency (“EPA”) and the
United States Army Corps of Engineers (“Corps of Engineers”) (collectively,
“Agencies”). The first, entitled “Definition of ‘Waters of the United States’—
Recodification of Pre-Existing Rules,” 84 Fed. Reg. 56,626 (Oct. 22, 2019) (“2019
Repeal Rule”), repealed the 2015 “Clean Water Rule.” The second, entitled “The
Navigable Waters Protection Rule: Definition of ‘Waters of the United States,” ”” 85 Fed.
Reg. 22,250 (Apr. 21, 2020) (“NWPR?”), established a new definition of the phrase
“waters of the United States” in the Clean Water Act (“CWA?”). Plaintiffs moved for
summary judgment on May 11, 2021. In lieu of filing a response to Plaintiffs’ Motion for
Summary Judgment, Defendants EPA, EPA Administrator Michael Regan, Corps of
Engineers, and Acting Assistant Secretary of the Army Jaime Pinkham (collectively,
“Agency Defendants”) filed a Motion for Voluntary Remand of the NWPR Without
Vacatur and Motion for Abeyance of Briefing on the 2019 Rule Claims. Plaintiffs do not
oppose remand of the NWPR but argue that remand should include vacatur. The Sacketts
oppose the request to the extent it seeks remand of the “adjacent wetlands™ provision of
the NWPR. Courts generally grant a voluntarily requested remand unless “the agency's
request is frivolous or made in bad faith.” Here, there is no indication in the record that
the Agency Defendants’ request for voluntary remand is frivolous or made in bad faith.
The Sacketts argue that the Agencies have no discretion to revise the NWPR's definition
of “adjacent wetlands,” because that definition is required by the four-justice plurality
opinion in Rapanos, which the Sacketts assert is controlling under Supreme Court and
Ninth Circuit precedent for interpreting fractured decisions. The Ninth Circuit recently
rejected the Sacketts’ argument that the Rapanos plurality opinion is controlling, re-
affirming Healdsburg’s holding that Justice Kennedy's concurrence is the controlling
opinion from Rapanos. Sackett v. EPA, No. 19-35469, 2021 WL 3611779, at *9-12,
F.4th _ (9th Cir. Aug. 16, 2021). Impacts to ephemeral streams, wetlands, and other
aquatic resources could have “cascading and cumulative downstream effects,” and the
Agencies “have heard concerns from a broad array of stakeholders ... that the reduction in
the jurisdictional scope of the CWA is resulting in significant, actual environmental
harms.” The seriousness of the Agencies’ errors in enacting the NWPR, the likelihood
that the Agencies will alter the NWPR's definition of “waters of the United States,” and
the possibility of serious environmental harm if the NWPR remains in place upon
remand, all weigh in favor of remand with vacatur. The pre-2015 regulatory regime is
familiar to the Agencies and industry alike, and the Agencies have expressed an intent to
repeal the NWPR and return to the pre-2015 regulatory regime while working on a new
definition of “waters of the United States.” The consequences of an interim change do not
support the unusual remedy of remand without vacatur. C. Conclusion *6 Because equity
does not demand the atypical remedy of remand without vacatur, see Pollinator
Stewardship Council, 806 F.3d at 532, the Court will vacate and remand the NWPR.
Plaintiffs’ Complaint will be dismissed to the extent it challenges the NWPR.
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United States v. Washington, 2020 WL 5249498 (W.D. Wash. Sep 02, 2020).

The Skokomish Tribe (“Skokomish”) initiated this subproceeding to resolve disputes
with Gold Coast Oyster, LLC (“Gold Coast”) under the Revised Shellfish
Implementation Plan (“SIP”’). Skokomish alleged that Gold Coast had violated the SIP by
failing to disclose information, imposing ‘access controls’ on tidelands, improperly
rejecting survey and population estimates of shellfish, and failing to develop harvest
plans. Because of overlapping usual and accustomed fishing grounds, Skokomish also
joined the Jamestown S'Klallam Tribe and Port Gamble S'Klallam Tribe (collectively,
“S'Klallam™), the Lower Elwha Klallam Tribe (“Lower Elwha”), and the Suquamish
Tribe (“Suquamish”) as affected tribes. Judge Christel found that Gold Coast had violated
the SIP by providing deficient notice of activities taken to enhance natural beds and
establish artificial beds. This, combined with actions to interfere with the tribes’ right of
access, prevented the tribes from having the opportunity to establish the natural bed
population and harvest their tribal share. Thus, the Tribes have shown, by a
preponderance of the evidence, that Gold Coast did not provide the Tribes with adequate
opportunities to inspect and/or survey the Disputed Tidelands and, thus, impeded the
Tribes’ abilities to exercise their Treaty Rights. Judge Christel awarded the tribes
injunctive relief assuring that Gold Coast would not continue to impede the tribes’
exercise of their treaty rights in the future. However, Judge Christel rejected S'Klallam’s
argument that a “loss of opportunity” required an award of compensatory damages and
found that the tribes had presented insufficient evidence upon which to award
compensatory damages. S'Klallam now seeks review. Judge Christel found that on the
evidence presented “the Tribes have not shown Gold Coast harvested the Tribes’ treaty
share of shellfish.” S'Klallam, however, argues that the failure of its evidence was a result
of Gold Coast's control and manipulation of the necessary evidence. Requiring the tribes
to prove that Gold Coast harvested more than 50% of the natural beds’ “sustainable
harvest yield,” S'Klallam maintains, shifted the burden of proof from the grower to the
tribes. The Court does not find any error and agrees with Judge Christel's analysis. Judge
Christel did not conclude that compensatory damages could not be awarded. This was not
error, but a failure of proof. Putting aside the legal question, S'Klallam’s argument
collapses because S'Klallam never sought any such negative inference and has not
objected to any portion of the record where Judge Christel denied such a request. Perhaps
tellingly, S'Klallam never provides an explanation of what compensation should have
been provided. S'Klallam’s objection is with Judge Christel's weighing of the evidence
presented. But the Court's de novo review leads it to the same reasoned conclusions as
Judge Christel. The Court adopts Judge Christel's analysis. This matter remains Referred
to Judge Christel for resolution of any remaining issues.

Mineral County v. Lyon County, 473 P.3d 418, 2020 WL 5849506 (Nev. Sep 17, 2020).
The public trust doctrine does not permit reallocating water rights already adjudicated
and settled under the doctrine of prior appropriation. Walker River Paiute Tribe and
United States brought action against River Irrigation District, seeking recognition of
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Tribe's right to a certain additional amount of water from river under decree adjudicating
water rights in river basin. County intervened as plaintiff, requesting that decree court
reopen and modify the final decree to recognize rights of county and public to have
minimum levels of water to maintain viability of lake in the county. The United States
District Court for the District of Nevada, Robert C. Jones, J., 2015 WL 3439122,
dismissed action. County appealed. The Court of Appeals for the Ninth Circuit, Bybee,
Circuit Judge, 900 F.3d 1027, certified question of whether, and to what extent, public
trust doctrine applied to water rights already adjudicated and settled under the doctrine of
prior appropriation and, if so, to what extent, was appropriate. The Supreme Court,
Stiglich, J., held that: 1) the public trust doctrine applies to rights already adjudicated and
settled under the doctrine of prior appropriation; 2) the public trust doctrine applies to all
waters within the state, whether navigable or nonnavigable; and 3) the public trust
doctrine does not permit reallocating water rights already adjudicated and settled under
the doctrine of prior appropriation. Question answered.

67. Klamath Irrigation District v. United States Bureau of Reclamation, F.Supp.3d, 2020

68.

WL 5751560 (D. Or. Sep 25, 2020).

Bureau of Reclamation would not adequately represent interests of tribes, as unjoined
required parties, in treaty rights and sovereignty. Irrigation districts and others brought
actions against United States Bureau of Reclamation, seeking declarations that
Reclamation must operate water basin project in manner that fulfilled water delivery
obligations to plaintiffs prior to fulfilling obligations arising under Endangered Species
Act (ESA) or tribal treaties. Actions were consolidated. Klamath Tribes and Hoopa
Valley Tribe intervened as defendants, then moved to dismiss for failure to join required
parties. The District Court, Michael J. McShane, J., adopted findings and
recommendation of Mark D. Clarke, United States Magistrate Judge, which held that: 1)
plaintiffs' claims, if successful, would significantly impair tribes' legally protected water
and fishing rights; 2) plaintiffs' claims, if successful, would expose Reclamation to
substantial risk of incurring inconsistent water distribution obligations; 3) tribes' interests
would not be adequately represented by existing parties; 4) tribes' sovereign immunity
precluded their joinder; 5) equity and good conscience required dismissal of action for
failure to join required parties; and 6) public rights exception to rules of joinder did not
permit action to proceed in tribes' absence. Motions granted.

United States v. Abouselman, 976 F.3d 1146, 2020 WL 5792100 (10th Cir. Sep 29,
2020).

Extinguishing aboriginal rights requires an affirmative act. In ongoing litigation between
Pueblos, the United States, coalition of water users, and New Mexico, to allocate water
rights in river in New Mexico, the parties asked the court to address whether Pueblos had
ever possessed aboriginal water rights in connection with their grant or trust lands, and if
so, whether they had been modified or extinguished. The United States District Court for
the District of New Mexico, adopted the proposed findings and recommended disposition
of William P. Lynch, United States Magistrate Judge, 2016 WL 9776586, and determined
that Pueblos had aboriginal water rights, but that such rights were extinguished by Spain's
assertion of sovereignty over the region. Issue was certified for interlocutory appeal. The
Court of Appeals, Ebel, Senior Circuit Judge, held that: 1) a sovereign must affirmatively
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take an action to exercise complete dominion in a manner adverse to American Indians'
right of occupancy, in order to extinguish aboriginal title, and 2) there was no indication,
let alone a clear and plain indication, that Spain intended to extinguish any aboriginal
rights of Pueblos. Reversed and remanded.

69. Scalia v. Red Lake Nation Fisheries, Inc., 982 F.3d 533, 2020 WL 7083327 (8th Cir.
Dec 04, 2020).
Fishery owned by and consisting only of tribe members was not subject to citation for
OSHA regulations violations with respect to capsized boat. Secretary of Labor filed
petition for review of determination by the Occupational Safety and Health Review
Commission dismissing citations issued to fishery organized under tribal law and
comprised exclusively of tribe members for violations of Occupational Safety and Health
Act (OSHA) regulations. The Court of Appeals, Benton, Circuit Judge, held that OSHA
regulations did not apply to fishery. Petition for review denied.

70. TPC, LLC v. Oregon Water Resources Department, P.3d, 308 Or.App. 177, 2020 WL
7978395 (Or. Ct. App. Dec 30, 2020).
This case involves final orders issued in 2016 and 2017 by an Oregon Water Resources
Department (OWRD) watermaster which curtailed petitioners’ use of their surface water
right in the Williamson River, which is located in the Klamath Basin, in favor of senior
water rights held by the Klamath Tribes and the United States as trustee for the Klamath
Tribes. The parties’ water rights were established as determined claims in a 2013 OWRD
final order that adjudicated water right claims in the Klamath Basin. To settle contests to
petitioners’ water right claim brought by the United States and the Klamath Tribes in that
adjudication, petitioners, the United States, and the Klamath Tribes entered into a
stipulation, which OWRD also signed (the Hyde Agreement). The OWRD adjudicator
incorporated part of the Hyde Agreement into the 2013 adjudication order. In 2016 and
2017, the Klamath Tribes made a call for water to the district watermaster, which led to
the orders at issue in this case that curtailed petitioners’ use of their water right. Marion
County Circuit Court permitted the Tribes to intervene but denied the Tribes’ motion to
dismiss and, on cross-motions for summary judgment by petitioners and OWRD,
concluded that OWRD was subject to the provision in the Hyde Agreement, as urged by
petitioners, and remanded the curtailment orders. OWRD appeals from that judgment,
arguing that it is not bound by the Hyde Agreement. The Klamath Tribes also appeal,
arguing that Marion County Circuit Court erred in denying their motion to dismiss.
Additionally, the United States filed an amicus brief on appeal. We conclude that Marion
County Circuit Court did not have subject matter jurisdiction over petitioners’ claim and,
thus, reverse and remand with instructions to Marion County Circuit Court to dismiss the
petitions. In 2005, petitioners, the United States, the Klamath Tribes, and OWRD signed
a stipulation to settle contests to petitioners’ claim—the Hyde Agreement. The Hyde
Agreement was a filed document in that contested case. Thus, the KBA order established
petitioners’ water right as described in the Hyde Agreement in B.1.(a) and with the
limitation set out in B.1.(b), which was incorporated into the determined water right as a
“further limitation.” However, none of the other paragraphs in section B.1. were
incorporated into any water right established under the KBA order. The exceptions to the
KBA order are currently being litigated in Klamath County Circuit Court. Whether the

44



71.

72.

no-call provision of the Hyde Agreement is a required limitation on the United States’
and the Klamath Tribes’ water rights claims, as part of the stipulation to settle contests, is
currently part of the ongoing KBA litigation, and it is subject to Klamath County Circuit
Court's exclusive jurisdiction under ORS chapter 539. By seeking to have Marion County
Circuit Court instead treat the Hyde Agreement as separately enforceable under ORS
540.150 or otherwise, petitioners sought to have Marion County Circuit Court interject
itself into that ongoing litigation and decide for itself whether the Hyde Agreement
limited the United States’ and Klamath Tribes’ determined claims. Because Marion
County Circuit Court lacked subject matter jurisdiction over the claim brought by
petitioners, we reverse and remand with instructions to dismiss the petitions for judicial
review.

United States v. Walker River Irrigation District, F.3d, 2021 WL 287912 (9th Cir. Jan
28, 2021).

Three-year period for county to challenge river decree that adjudicated and settled water
rights began to run when the water rights were adjudicated. Walker River Paiute Tribe
and United States brought action against River Irrigation District, seeking recognition of
Tribe's right to a certain additional amount of water from river under decree adjudicating
water rights in river basin. County intervened as plaintiff, requesting that decree court
reopen and modify the final decree to recognize rights of county and public to have
minimum levels of water to maintain viability of lake in the county. The United States
District Court for the District of Nevada, Robert C. Jones, J., 2015 WL 3439122,
dismissed action. County appealed. The Court of Appeals for the Ninth Circuit, Bybee,
Circuit Judge, 900 F.3d 1027, certified question of whether, and to what extent, public
trust doctrine applied to water rights already adjudicated and settled under the doctrine of
prior appropriation and, if so, to what extent, was appropriate. The Supreme Court of
Nevada, Stiglich, J., 473 P.3d 418, answered, holding that Nevada's “public trust doctrine
applies to rights already adjudicated and settled under the doctrine of prior
appropriation,” but that the public trust doctrine does not permit reallocating water rights
already adjudicated and settled under the doctrine of prior appropriation. In light of the
Nevada Supreme Court's decision, the Court of Appeals, Tashima, Senior Circuit Judge,
held that: 1) the three-year period for county to challenge river decree that adjudicated
and settled water rights in river basin under the doctrine of prior appropriation began to
run when the water rights at issue were adjudicated, but 2) remand was warranted to
allow county to pursue its public trust claim to the extent it sought remedies that would
not have involved a reallocation of water rights already adjudicated and settled under the
doctrine of prior appropriation. Affirmed in part, vacated in part, and remanded.

People v. Caswell, N.-W.2d, 2021 WL 519712 (Mich. Ct. App. Feb 11, 2021).

Indian tribe's nonrecognition status had no bearing on whether it was entitled to exercise
treaty fishing rights. Defendant, a member of Indian tribe not recognized by federal
government, was cited for spear fishing in a closed stream in violation of state statute.
The district court granted defendant's motion to dismiss charges on the ground that he
was a member of an Indian tribe granted hunting and fishing rights by treaties with
United States federal government. State appealed. The Circuit Court, Mackinac County,
William W. Carmody, C.J., reversed and reinstated charges. Defendant appealed. The
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Court of Appeals held that: 1) as a matter of first impression, Indian tribe's
nonrecognition status had no bearing on whether it was entitled to exercise treaty fishing
rights, and 2) Indian tribe that was not federally-recognized did not necessarily possess
treaty rights merely because some of its members were descended from signatory tribes
of relevant treaty granting rights to fish and hunt. Vacated and remanded.

73. Matter of Reissuance of an NPDES/SDS Permit to United States Steel Corporation,
N.W.2d, 2021 WL 485340 (Minn. Feb 10, 2021).
Groundwater was a Class 1 water such that MPCA properly applied Class 1 secondary
drinking water standards to steel company's NPDES permit. Steel company filed
certiorari appeals challenging groundwater conditions of National Pollutant Discharge
Elimination Systems (NPDES) permit and denial by Minnesota Pollution Control Agency
(MPCA) of company's request for permit-related contested-case hearing and variance
from groundwater-quality standards. Environmental non-profit group and Indian tribe
filed separate appeals challenging MPCA's determination that Clean Water Act (CWA)
did not regulate discharges from company's tailings basin to groundwater and challenging
surface-water conditions in permit. Appeals were consolidated. The Court of Appeals,
937 N.W.2d 770, reversed and remanded. The Supreme Court granted review. The
Supreme Court, Thissen, J., held that groundwater was a Class 1 water such that MPCA
properly applied Class 1 secondary drinking water standards to steel company's NPDES
permit. Reversed and remanded.

74. Shopbell v. Washington State Department of Fish and Wildlife, 2021 WL 633636
(W.D. Wash. Feb 18, 2021).
Plaintiffs originally filed this case in King County Superior Court against the Washington
State Department of Fish and Wildlife and a number of WDFW officers involved in an
investigation of Plaintiffs Hazen Shopbell and Anthony Paul. Plaintiffs’ claims for false
arrest and false imprisonment challenge the sufficiency of probable cause underlying this
arrest. In its previous order on summary judgment, the Court denied the request of
Defendants Vincent, Jaros, and Myers for qualified immunity. In this second attempt to
establish that they had reasonable probable cause and are therefore entitled to qualified
immunity from Plaintiffs’ false arrest claims, Defendants submit declarations containing
crucial details missing from the declarations supporting their first motion. Because the
existence of probable cause entitles Defendants to qualified immunity from Plaintiffs’ §
1983 false arrest and false imprisonment claims, the Court hereby dismisses these claims.

75. Metlakatla Indian Community v. Dunleavy, 2021 WL 960648 (D. Alaska Feb 17,
2021).
Defendants, Michael J. Dunleavy, Governor of the State of Alaska; Doug Vincent-Lang,
Commissioner of the Alaska Department of Fish and Game; and Amanda Price,
Commissioner of the Alaska Department of Public Safety, move to dismiss the
Metlakatla Indian Community's amended complaint, which seeks declaratory and
injunctive relief in relation to the State's limited entry permit program for commercial
fishing in state waters. MIC is a federally recognized Indian tribe that occupies land on
the Annette Islands Reserve in Southeast Alaska. MIC is unique in that it occupies the
only federal Indian reservation in the State of Alaska. The fact that the Metlakatlans are
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fish-reliant people and the fact that the Annette Islands are proximate to fishing grounds
are not sufficient grounds from which to find special implied off-reservation fishing
rights. The Court disagrees that Congress' goal of encouraging a self-sufficient settlement
means that Congress intended to grant the Community extended fishing rights in the area
or otherwise understood that such rights necessarily would be appurtenant to the
reservation itself. Implied off-reservation fishing rights have been found based on
circumstances involving more than just a tribe's historical reliance on fishing and an
intent to encourage self-sufficiency. The Metlakatlans voluntarily emigrated to the United
States a few short years before the creation of the reservation; they were not forcefully
relocated and had no land claim to settle with the United States. They did not engage in
negotiations from which some additional or implied intent could be inferred or
understood. Such a right simply cannot be implied from the language of the 1891 statute,
the congressional record associated with its passage, and the history of the Community's
relocation to the Annette Islands. This Court agrees with the State's position that the
failure of the federal government to regulate or limit the Metlakatlans off-reservation
fishing was not due to some recognized right granted to the Community in 1891, but
rather due to the minimal regulation of the area's fisheries in general. Based on the
preceding discussion, the State's motion to dismiss is Granted.

76. Hawkins v. Haaland, F.3d, 2021 WL 1044979 (D.C. Cir. Mar 19, 2021).
Ranchers with irrigation water rights in Upper Klamath Basin did not establish causation
or redressability necessary for standing. Landowners brought action against Bureau of
Indian Affairs (BIA) officials and Department of Interior, seeking declaratory and
injunctive relief to prevent enforcement of Native American tribes' reserved water rights.
The United States District Court for the District of Columbia, Beryl A. Howell, Chief
Judge, 436 F.Supp.3d 241, dismissed action. Landowners appealed. The Court of
Appeals, Rogers, Circuit Judge, held that landowners did